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10 ATTORNEYS GENERAL: 

 

The amici are dedicated to protecting the welfare of their young citizens and their 

parents intelligently, efficiently, and within the bounds of the First Amendment.  The 

brief was submitted by the Attorneys General of  Rhode Island, Arkan sas, Georgia, 

Nebraska, North Dakota, Oklahoma, Puerto Rico, South Carolina, Utah And 

Washington.  
 

 

 

ñThe restrictions on free speech that California has attempted to impose would lead to an 

expensive new enforcement regime, in which law enforcement personnel would become 

culture critics charged with policing games containing simulated violence but judged to be 

lacking sufficient redeeming artistic or political value.é  The Actôs sole focus on video 
games sold in storesé excludes books, comic books, music, no matter how violent, and even 
excludes video games sold over the Internet.  Though it fixes nothing, it raises the specter of 
censorship for any media that finds itself at the center of a politically charged societal 
debate.  This Court has consistently recognized that the Constitution blocks entry to this 
slippery slope.ò   
 

 

 

The Road to Unconstitutional Over-Regulation Is Paved with Good Intentions: 

 

¶ ñThe road to unconstitutional and unwise over-regulation is paved with good intentions.  

Here, the manner in which California has acted ï no matter how laudable its goals ï runs 

afoul of the fundamental precept that government óshall make no law . . . abridging the 

freedom of speech.ôò  (p. 2)  

 

¶ ñ[T]he decision as to whether the government should be involved in judging speech was 

answered in the negative over two hundred years ago.ò  (p. 2) 

 

All Speech Is Accorded Protection Under the First Amendment:  

 

¶ ñAll speech, whether lowbrow or high, enjoys the protection of the First Amendment.   
Abandoning the standard of strict scrutiny for content regulation because it is felt that 

some video games ógo too farô in allowing the player to cause a fictional character to 

engage in simulated violence in a virtual world would require a restructuring of 

traditional views of First Amendment rights, and reversal of several of this Courtôs most 

important cases.ò  (p. 3) 

 

Altering First Amendment Law Could Disrupt Law Enforcement Functions by the States:  

 

¶ ñThis unnecessary incursion into issues of speech perversely would deplete resources and 

distract from law enforcementôs task of policing actual violence.ò  (p. 1) 
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¶ ñ[A]ltering First Amendment jurisprudence to uphold the California law would work 
against the goal of effective law enforcement in several different ways.ò  (p. 3)  

 

¶ ñ[L]aw enforcement resources would be drained by the creation of a new administrative 
scheme to set up, administer, and prosecute.  The Act encourages, and demands in 

California, law enforcement personnel to spend resources reviewing video games to 

determine not only whether they are offensively violent, but also whether they have 

sufficient artistic or other value to counter that virtual violence.  Armed with these 

subjective determinations, these officials are then directed to surveil retailers covertly to 

discover violations of the new law.  Thereafter, novel criminal charges would need to be 

brought and substantiated on top of an existing caseload, with courts and juries forced to 

ponder the same subjective, cultural questions of whether a video game contains too 

much virtual violence and too little redemptive art.ò  (p. 3)  

 

California’s Law Would Legitimize the “Video Game Made Me Do It” Defense:  

 

¶ ñ[The law] would furthermore legitimize criminal defendantôsô attempts to evade 
responsibility for breaking the law by invoking the óvideo game made me do itô defense.ò  

(p. 1) 

  

¶ ñCaliforniaôs statute legitimizes the off-loading of personal responsibility on to a video 

game.  The Act would give credence to a criminal defense seeking exculpation or 

mitigation based on behaviors a criminal supposedly learned as a minor from playing 

video games.  Video-game defenses are becoming more and more prevalent.  An official 

state endorsement of the pseudo-scientific theory that there is a causal connection 

between criminal behavior and childhood play of video games that simulate violence 

would declare open season for criminalséò  (p. 4)  

 

¶ ñDefense attorneys will have the option of blaming a video game played when the 
defendant was a minor as an exculpatory defense or a mitigating factor in sentencing, 

encouraging violent offenders to argue that they acted under the debilitating influence of 

such games.ò  (p. 24)  

 

¶ ñVideo games are only the latest in a long line of media scapegoats that defendants have 
used to attempt to escape personal responsibility.  Criminal defendants have been 

blaming their illegal conduct on music, movies, and books and other media for decades if 

not centuries.  Although these types of defenses have been largely rejected as an 

inappropriate, Californiaôs attempted endorsement of the assumption that video games 

cause violent behavior unintentionally gives State approval, and a new lease on life, to a 

long-discredited excuse.ò  (p. 24)  

 

¶ ñThere are numerous and growing examples of criminal defendants testing the video-

game defense waters.  In a recent California case, a convicted criminal argued on appeal 

that he should have been allowed to plead not guilty by reason of insanity, because he 
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commited the acts while under the belief that he was following the goals of the video 

game Grand Theft Auto.ò  (pp. 27-28)  

 

¶ ñDespite the fact that these defenses have typically been rejected, there are signs that the 

video game defense is gaining traction and complicating prosecutions....  In Tennessee, 

two teenagers blamed Grand Theft Auto for causing them to shoot at cars ð resulting in 

the death of a motorist....  The judge determined that the boys acted stupidly but without 

intent to kill, allowing them to plead guilty to reckless homicide and reckless 

endangerment....  While amici do not wish to abolish the insanity defense, given the near 

ubiquitous playing of video games, they do not wish to see it baselessly expanded to play 

a role in virtually every criminal prosecution.ò  (pp. 28-29)  

 

¶ ñEffective law enforcement means being able to place responsibility for intentional 

criminal acts on the actors, instead of casting about for someone or something else to 

blame ï and Californiaôs Act works against this crucial interest.ò  (p. 29)  

 

¶ ñCaliforniaôs law, based on the premise that video games make children violent, would 

also be an acknowledgement that criminal defendants lack responsibility for their 

actions.ò  (p. 30)  

 

¶ ñThe danger inherent in the Actôs unfounded premise has been exacerbated by those 
stating ð despite the lack of any conclusive evidence ð that playing violent video 

games is almost as strong of an indicator toward youth violence as gang membership, and 

is a stronger indicator of youth violence than having abusive parents, a record of prior 

violence, or engaging in substance abuse.  Eagle Br. at 3.  Yet unlike the imaginary world 

of video games and other entertainment, gangs use actual guns, deal in actual drugs, and 

commit countless homicides and other crimes involving real victims as part of their 

membership.  Those crimes, while on the decline according to government data, represent 

law enforcementôs central mission.  Californiaôs Act does not.ò  (pp. 30-31) 

 

The Cost Outweighs the Benefits:  

 

¶ ñThe law enforcement cost outstrips the questionable benefit of having the government 

itself dictate and enforce another minimum age requirement in retail stores.ò  (p. 23) 

 

¶ ñ[T]he money that would be spent creating this regime of video game regulation seems 
better targeted to supporting law enforcement in its efforts to deter and prosecute real 

violent behavior.ò  (p. 21)   

 

California’s Law Is Unjustified as Juvenile Crime Has Declined as Video Game Usage Has 

Increased: 

 

¶ ñContrary to the dire warnings that violent video games will spawn a new generation of 
criminals, Department of Justice statistics show steadily decreasing rates of violent crime 
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in the video game era, so that the empirical data shows no reason to interrupt or 

jeopardize the success law enforcement has recently enjoyedéò  (p. 4)   

 

¶ ñ[D]ata on actual crime suggests that there is no need to limit First Amendment rights 

with respect to simulations of violence in video games in order to control actual criminal 

conduct.  If there were a causal connection between simulated violence in video games 

and real-world crime, one would anticipate a surge in the violent crime rate as video 

games became ubiquitous.  Yet the opposite has happened.ò  (p. 14)  

 

¶ ñ[J]uvenile arrest rates for violent crime were lower in 2007 than 1980, and the arrest rate 
in 2004 was nearly 50% down from its 1994 peak.ò  (p. 14)  

 

¶ ñSimilarly, there has been a dramatic decline in students ages 12 to 18 reporting violent 
crimes both in and away from schools.ò  (p. 15)  

 

¶ ñFinally, violent crime has dropped in 2007, 2008, and 2009.ò  (p. 15) 

 

California’s Law Is Unnecessary as the Video Game Industry Has a Working System and 

Technological Capacity To Prevent Minors from Obtaining Games that Are Not Intended 

for Them – All Less Restrictive Means To Achieve the Goal of Protecting Minors:  

 

¶ ñCaliforniaôs legislation will do little more than duplicate the efforts of the successful 
ESRB self-regulatory scheme while draining state resources for no good reason.ò  (pp. 

16-17)  

  

¶ ñ[T]he need to create a new subset of video game police and an undercover óstingô 

network seems especially slight when an effective system to prevent minors from gaining 

access to games that are appropriate for mature audiences is already in place and 

workingé.  [T]he Federal Trade Commission (óFTCô) has found that the video game 

industry ócontinues to have the strongest self-regulatory codeô among all sectors of the 

entertainment industry, and that the Entertainment Software Ratings Board (ñESRBò) 

guidelines are rigorously and effectively enforced.ò  (p. 4)   

 

¶ ñFurther, consoles contain parental controls which can block the playing of mature-rated 

games, and gaming systems are built to refuse to allow unrated games to load.ò  (p. 5)  

 

¶ ñUnder the ESRB standards, consumers swipe or show their driversô licenses to buy 
mature-rated games ï the California law contemplates the same type of safeguard.  Thus, 

the statute seeks to replace effective self-regulation with a duplicative program of State 

oversight.   The ESRB standards are the very definition of a óless restrictive means,ô 

which serves to disqualify governmental meddling in this particular area.ò  (p. 5)  
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¶ ñThe standards of the ESRB employ a number of age levels, while Californiaôs statute 
treats all minors as being at the same stage of mental development.  Thus, the ESRB 

system is not only a less restrictive alternative but also a better constitutional fit.ò  (p. 12)  

 

¶ ñ[T]he less-restrictive-means analysis requires a close look at what the industry and 

consumers have done and plan to do.  The analysis, at the very least, prefers effective 

self-regulation over untested governmental regulation.ò  (p. 17)  

 

¶ ñCurrent FTC studies show that the ESRB self-regulatory scheme is having remarkable 

success in keeping Mature games out of the hands of young children.  The FTCôs most 

recent report tracks the marked improvement in the ESRBôs enforcement program.ò  (p. 

18)  

 

¶ ñThe success of the ESRBôs self-regulatory scheme is amply demonstrated by comparing 

its enforcement rate against that of the governmentôs regulation of the sale of alcohol to 

minors.  A 2005 Mothers Against Drunk Driving study, similar to the FTC mystery-

shopper checks, revealed that 18% of retailers sold alcohol to people under the age of 

21é.  Despite the fact that the sale of alcohol to minors has been illegal for many years, 

and that the devastating effects of alcohol consumption by minors such as drunk driving 

deaths and injuries are established facts, the success rate of self-regulation in preventing 

potentially inappropriate game sales is nearly identical.  With the ESRB system 

demonstrating marked year-over-year gains, it may now outpace the governmentôs 

prevention of underage alcohol consumption.  Further, the similar levels of successful 

enforcement suggest that the act of making video game sales as illegal as alcohol sales 

will not guarantee stricter compliance.ò  (pp. 18-19)  

 

¶ ñThe FTC has also found that parents are involved in more than 80% of video-game 

purchases for minors in any event, so that intimations of mass numbers of children 

furtively buying games without tapping their parentsô financial resources are inaccurate.ò  

(p. 19)  

 

¶ ñFurther, the ESRB system does not simply use a ómatureô/ônon-matureô classification as 

the Act is forced to do. The ESRB system is more nuanced, as it references various age-

levels ï óTô for teenager-appropriate play, ó7+ô for ages 7 and up, and so on ï that give 

parents more of a guide as to the propriety of the game to their particular children.  It 

would be hard to argue against the conceptô that different standards are warranted for 

different age groups and among children at varying stages of cognitive and moral 

developmenté.  This is what the industry already does, but the Act does not: under the 

Act, a game would have to be labeled ó18+ô if it were óoffensively violentô for any minor 

(and lacked sufficient artistic value), even for a pre-schooler.ò  (p. 20)  

 

¶ ñCalifornia argues that ESRBôs rating system is voluntary, and not all games are ratedé.  
Yet California fails to mention that major retailers do not sell unrated games, as they have 

properly made that determination for business reasons instead of by governmental 
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mandate. California does not seriously contest that virtually all games sold in the United 

States are rated, or that major retailers do not even sell óAdult Onlyô games.ò  (p. 20)  

 

¶ ñCalifornia also fails to mention that standard gaming consoles contain parental controls 
that enable parents to block teen- or mature-rated games from being played on them, 

much like the blocking technology employed in Playboy or that console companies 

require that all games sold on their platforms be ESRB-rated.ò  (p. 21) 

  

¶ ñHaving the government mandate, upon pain of a criminal prosecution, that a retailer 
continue to do what it is already doing seems especially gratuitous in the First 

Amendment arena.  Effective self-regulation is something state governments should 

celebrate.ò  (p. 21) 

 

The California Law Usurps Parental Responsibility and Authority:  

 

¶ ñAt base, whether parents believe their children have sufficient maturity to play a given 

video game is up to the parents, not the government.  Parents deserve, if they so desire, 

assistance in protecting their children from unwanted influences.  Yet there is no 

requirement that the government must be the only entity that can provide such aid, or is 

even the best at doing so.  And what one family may see as óassistance,ô others may see 

as unwelcome paternalism or a displacement of parental authority.ò  (p. 5)  

 

Respecting the First Amendment Does Not Limit States’ Ability To Govern in General: 

 

¶ ñThe First Amendment is unique, and applying carefully bounded First Amendment 
jurisprudence will not affect the Statesô well-recognized rights to govern in general.ò  

(p.7) 

 

Even Those Points Made by California that Have Some Merit, in the End Demonstrate the 

Unconstitutionality of the Law:  

 

¶ ñThree points made by California and its supporting states relating to these broad 
principles are well-taken ï but do not support the Actôs constitutionality.  First, 

supporting parents in an attempt to raise their children, as well as protecting the welfare 

of the children themselves, are State responsibilities and legitimate goals.  Second, 

minors are sometimes deemed to be incapable of making a reasoned decision as to 

whether to accept speech or not.  Third, there are indeed circumstances where even the 

most exacting level of scrutiny can be met.  None of these observations, taken separately 

or together, justifies the Act or cures its inherent problems.  To the contrary, these very 

considerations establish the shortcomings of the Act.ò  (pp. 7-8) 
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Parental Rights Are Paramount: 

 

¶ ñStates have the right and responsibility to not only help parents, but to safeguard 
the welfare of children.  Yet especially in the First Amendment context, ósupportô 

is not supposed to mean ósupplant.ôò  (p. 8)  

 

¶ ñMothers and fathers enjoy the parental privilege to make decisions about their 
childrenôs upbringing. Telling a child, óYou canôt play that game because itôs bad 

for you,ô represents parental authority.  Telling a child, óYou canôt play that game 

because there is a law against offensive simulations of violence without 

sufficiently redeeming artistic value,ô represents governmental authority.  There is 

no need to abridge First Amendment rights in order for the government to play the 

role that parents should and do play at home in connection with access to video 

games.ò  (p. 8)  

 

¶ ñAs amicus Louisiana points out in its brief supporting the Act, the Court has 

indicated that óschools may regulate some speech ñeven though the government 

could not censor similar speech outside the school.ôò Brief for Amici Curiae 

Louisiana, et al. (ñLouisiana Br.ò) at 17 (emphasis added) (quoting Morse v. 

Frederick)é  These cases recognize that there are special rules governing schools 

the government operates or oversees.  By their terms, they do not suggest that 

governments may in general take over the job of parenting at the cost of First 

Amendment freedoms.ò  (p. 9)  

 

¶ ñIn short, parents are the appropriate guardians of the content of the video games 

that their children play at home.   They are uniquely well-suited to do so 

effectively and appropriately, and without any concerns about the abridgement of 

First Amendment rights.ò  (p. 10)  

 

Statesô Well-Established Right To Regulate Minors Does Not Support the Loss of First 

Amendment Rights:  

 

¶ ñ[R]egulation may sometimes treat minors differently than adults.  As this Court 
has recognized, the First Amendment rights of minors are not co-extensive with 

adultsô rights and a State may determine that a child is not possessed of the full 

capacity for choosing speech.ò  (p. 11) 

 

¶ ñThe Act is the most troubling type of abridgement of free speech rights; namely, 
the State telling children and parents what value judgments to make.  California 

admits that it is regulating speech because it does not like its content, asserting 

that ósuch games are simply not worthy of constitutional protection when sold to 

minors without parental participation.ô  Pet. Br. at 6 (emphasis added).ò  (pp. 11-

12)  
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¶ ñThe assumptions in this statement do not stand up to analysis.  Californiaôs 

attempt to define what ósuch gamesô are has already failed: California concedes 

that approximately half of the statute, in which an alternative definition of óviolent 

video gameô is used, is likely an unconstitutional abridgment of speech.  Pet. Br. 

at 39 n.5.  While California went beyond simply classifying games as óviolent,ô 

and attempted to provide examples of what content should be banned for minors, 

vagueness will always be present ï and definitions will always be elusive ï when 

the government is trying to dictate what speech cannot be heard by a segment of 

the population.ò  (p. 12)  

 

The States Supporting Californiaôs Law Have Listed Unrealistic Concerns About 

Video Games:  

 

¶ ñAs a rhetorical matter, amici express unrealistic concerns about very young 

children buying mature gamesé.  No one presents any evidence that ósuch 

gamesô are targeting, or are being sold to, children ages 8 to 10.  In addition, the 

FTCôs most recent statisticsé show that in 2008, only 20% of children ages 13 to 

16 were able to buy Mature-rated games.ò  (p. 12-13) 

 

The First Amendment Is Not Absolute:  

 

¶ ñ[T]he application of strict scrutiny is not synonymous with the notion that every 
regulation must be struck down.  Child pornography has been rightfully classified 

as ófully outside the protection of the First Amendment.ôò  (p. 13)     

 

¶ ñThe First Amendment does not and should not provide a shield of full immunity 
for conduct that may be called óspeechô yet represents unlawful behavior.ò  (p. 13)  

 

¶ ñWith the lack of an underlying actual criminal element, and with the lack of 
similar restrictions on depictions of violence in other media, the justification for 

creating an exceptional category targeting offensive content in video games is 

non-existent.ò  (p. 13-14)  

 

¶ ñIt is also undoubtedly true that minors can and should be treated differently than 
adults in many areas of behavior, so that, for example, they are not allowed to 

drink alcohol, marry or vote before a certain age.  Yet these and almost all other 

areas of State regulation of conduct do not restrict speech, and thus they are not 

subject to well-established rules of First Amendment jurisprudenceéò  (p. 2)  

 

California’s Law Is Arbitrary, Fixes Nothing, and Raises the Specter of Censorship for 

Any Media that Finds Itself in the Center of a Politically Charged Societal Debate: 

 

¶ ñThe Actôs sole focus on video games sold in stores which are also not óartisticô enough 
is an arbitrary category that is dictated by political considerations.  It excludes violent but 

óvalue-ladenô video games.  It excludes books, comic books, music, no matter how 
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violent, and even excludes video games sold over the Internet.  Though it fixes nothing, it 

raises the specter of censorship for any media that finds itself at the center of a politically 

charged societal debate.  This Court has consistently recognized that the Constitution 

blocks entry to this slippery slope.ò  (p. 14) 

 

California’s Law Is Unworkable as It Requires Law Enforcement Censors To Make a 

Series of Subjective Value Judgments To Determine Who To Prosecute: 

 

¶ ñThe restrictions on free speech that California has attempted to impose would lead to an 
expensive new enforcement regime, in which law enforcement personnel would become 

culture critics charged with policing games containing simulated violence but judged to 

be lacking sufficient redeeming artistic or political value.ò  (p. 1)  

 

¶ ñCalifornia attempts to bring the illusion of objectivity and precision to what is 
necessarily an amorphous subject.  The Act requires state-appointed video game 

authorities to make a number of necessarily subjective value judgments.ò  (pp. 21-22) 

 

¶ ñThe video games must be sufficiently reviewed and determined to meet the test of 
simulated violence disapproved by the Act, being both óappeal[ing] to a deviant or 

morbid interest in minorsô and ópatently offensiveô as to minors, according to prevailing 

community standardsé.  Further, law enforcement would be charged with determining 

the óliterary, artistic, political or scientific value for minorsô of the game as a whole.ò  (p. 

22)  

 

¶ ñLaw enforcement personnel simply have better things to do than play video games and 
philosophize about their artistic merit   The tasks assigned to them by this Act do not 

even lend themselves to an óI know it when I see itô standard, as the depictions with 

which California is concerned areé often hidden in so-called óEaster eggsô within the 

games or higher levels of game play that would take hours and game-playing skill to 

reach.ò  (p. 22)  

 

¶ ñ[O]nce law enforcement expends the necessary money and manpower to go through this 
process (and there is a virtual guarantee that different conclusions will be reached by 

different authorities), the criminal courts will be presented with a new kind of claim.  

Prosecutors and courts would find themselves poring over games to secure or debate a 

criminal conviction in an area where óreasonable doubtô appears to be the very nature of 

the beasté. [A]mici  see this process as a time-consuming and expensive hassle to solve a 

problem that seems to have already been solved by the ESRBéò  (pp. 22-23) 

 

¶ ñVague bounds on speech serve to chill permissible speechéò  (p. 22)  
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Some Amici Supporting California’s Law Have Cited the Use of Video Games by the 

Military in a Way that Must Be Refuted in No Uncertain Terms: 

 

¶ ñOne piece of pseudo-óevidenceô adduced as óproofô that violent, non-artistic video 

games can create criminals must be refuted in no uncertain terms ï as it does a profound 

disservice to the United States armed forces and is without foundation.  Two amicus 

briefs point to the United States militaryôs use of video games in the ófirst-person 

óshooterô genre as purported proof that they must necessarily make soldiers more 

violenté  In fact, the use of video games as training tools serves to prove that the United 

States military has seen value and few ill effects from them.ò  (pp. 15-16)  

 

¶ ñThe military does not need video games to teach soldiers how to shoot: there are real 
bullets and real guns for that.  Video games depicting combat ï regardless of their artistic 

or aesthetic values ï teach strategy and leadership skills that can be transferred from a 

virtual environment to a real one, without exposing soldiers to unacceptable risks in 

training.ò  (p. 16) 

 

¶ ñIt is certainly not in the armed forcesô interests to create a generation of violent, 
uncontrollable killers who ignore regulations, and that is just as certainly not what they 

are doing.  These amiciôs assumption that anything used by the United States military 

must promote violence is a baseless and ill-reasoned one.ò  (p. 16) 

 

Under This Law, California Would Run the Risk of Expensive Civil Liability for Business 

Damages and Constitutional Violations:  

 

¶ ñIn addition to the unenviable task of determining which games meet the highly 

subjective standards of violence (without artistic merit) disapproved by the Act and the 

burden of prosecuting costly criminal suits, state officials will run the risk of civil 

liability resulting from the classification of certain games as ópatently offensiveô and 

lacking any óliterary, artistic, political or scientific value for minors.ô  Those aggrieved by 

a negative classification will doubtless run to court and force States to incur significant 

additional costs by claiming not only constitutional violations but business damages 

through overweening governmental interference as well.ò  (p. 23)   

 

We Do Not Believe Excessively Violent Games Should Be Sold to Minors, But We Can Not 

Stay Silent in the Face of a Law that Causes More Harm than It Prevents: 

 

¶ ñQuick fixes such as the California statute cause more practical and constitutional 
problems, in expanding unneeded regulatory activity and hindering law enforcement, 

than they solve.  The potential negative impacts on State government and State citizens 

are important enough that the undersigned feel compelled to voice their concerns, 

notwithstanding the obvious political risk of being erroneously tagged as supporting the 

selling of these games to minors.ò  (pp. 5-6) 
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THE SOCIAL SCIENTISTS, MEDICAL SCIENTISTS, AND MEDIA EFFECTS 

SCHOLARS BRIEF: 

 

Amici curiae are 82 scholars with expertise in psychology, psychiatry, neuroscience, 

criminology, media studies, communication, and other fields. Amici have extensive experience 

with the research regarding the effects on individuals of media violence, including violence in 

video games.  (p. 1) 

 

 

 

ñThe problem confronting California and Senator Yee thus is not the constitutional 

standard; it is simply their inability to meet that standard in this case because validated 

scientific studies prove the opposite, leaving no empirical foundation for the assertion that 

playing violent video games causes harm to minors.ò  (p. 35) 

 

 

 

California’s Law Is Based on Profoundly Flawed Research and Disregards Recent 

Empirical Evidence:  

 

¶ ñAmici believe that Californiaôs ban on the sale and rental of violent video games to 

minors is based on profoundly flawed research and disregards recent empirical evidence 

contradicting the harm to minors that California asserts arises from the playing of violent 

video games (or any other harm).ò  (p. 1) 

 

¶ ñAmici believe that Californiaôs ban on the sale and rental of violent video games to 

minors is based on profoundly flawed research and disregards recent empirical evidence 

contradicting the harm to minors that California asserts arises from the playing of violent 

video games (or any other harm).ò  (p. 1)  

 

¶ ñCalifornia and Senator Yee also cite studies that purport to show a link between the 

playing of violent video games and violent, aggressive, and antisocial behavior by 

minors. But in the court of appeals, California expressly disclaimed any interest in 

regulating video games sales and rentals to minors to prevent such conducté and 

therefore these studies are waived because the argument was waived. The studies are of 

no help to California in any event because they document neither a causal connection nor 

a correlation between the playing of violent video games and violent, aggressive, or 

antisocial behavior.ò  (pp. 2-3)  

 

¶ ñIndeed, whether attempting to link violent video games with psychological and 

neurological harm or with violent, aggressive, and antisocial behavior, all of the studies 
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that California and Senator Yee cite suffer from inherent and fundamental 

methodological flaws.ò  (p. 3)  

 

V ñThe survey of aggressive behavior. The courts below carefully considered this 

survey and correctly discredited it because the questions it posed are simply not valid 

indicators for actual violent or aggressive behavior and because it fails to account or 

control for other variables that have been proven to affect the behavior of minors.ò  

(p. 3)  

 

V ñThe laboratory experimental study of aggression. This study, too, was rightly 

discounted by the courts below because it relies on proxies for aggression that do not 

correlate with aggressive behavior in the real world.ò  (p. 3)  

 

V ñThe ómeta-analysisô of video game violence research. A meta-analysis combines the 

results of many other studies on a particular subject. But the accuracy and utility of 

any meta-analysis depends on the quality of the underlying studies themselves. Put 

another way, a meta-analysis of scientifically unreliable studies cannot cure the 

studiesô flaws. Here, the meta-analysis on which Senator Yee relies was compromised 

because it was based on studies that used invalid measures of aggression.ò  (pp. 3-4)  

 

V ñóLongitudinalô studies of aggression. A longitudinal study analyzes participants on 

many occasions over an extended period. The studies that Senator Yee cites are not 

longitudinal because they observed participants on only a few occasions and over just 

a short period of time. Additionally, those studies both failed to account for other 

variables that may explain aggressive behavior and used invalid measures of 

aggression.ò  (p. 4)  

 

V ñNeuroscience studies. These studies supposedly show a connection between playing 

violent video games and altered brain activity. The courts below properly concluded 

that they do not. Further, the neuroscience studies are rooted in fundamentally flawed 

statistical methodologies and do not address the cause of brain activation and 

deactivation in children.ò  (p. 4)  

 

¶ ñMethodological flaws are only the beginning of the studiesô problems. Both California 
and Senator Yee repeatedly exaggerate the statistical significance of the studiesô findings, 

failing to inform the Court of express disclaimers and cautionary statements in the studies 

about the nature of their findings.ò  (p. 5) 

 

¶ ñCalifornia and Senator Yee ignore a weighty body of scholarship, undertaken with 

established and reliable scientific methodologies, debunking the claim that the video 

games California seeks to regulate have harmful effects on minors.ò  (p. 5)  
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MOTION PICTURE ASSOCIATION OF AMERICA ET ALôS BRIEF:  

 

Brief Filed by Major Players in the Motion Picture Industry: 

 

¶ Motion Picture Association of America  

¶ Independent Film and Television Alliance  

¶ Independent Film and Television Alliance 

¶ Lucasfilm LTD 

¶ National Association of Theatre Owners, Inc.  

¶ Directors Guild of America, Inc   

¶ Producers Guild of America  

¶ Screen Actors Guild  

¶ Writers Guild of America, West, Inc 

¶ American Federation of Television and Radio Artists  

 

MPAA is a not-for-profit trade association that serves as the primary voice for the American 

motion picture industry.  Its members include Paramount Pictures Corporation; Sony Pictures 

Entertainment, Inc.; Twentieth Century Fox Film Corporation; Universal City Studios LLLP; 

Walt Disney Studios Motion Pictures; and Warner Bros. Entertainment Inc.  Amici represent a 

broad cross-section of the motion picture and television industries, which make a significant 

contribution to popular culture and the American economy. The motion picture and television 

industries consist of some 95,000 businesses involved in all aspects of production, distribution, 

and promotion. In 2008, the motion picture and television industries collectively supported some 

2.4 million jobs in the United States, providing over $140 billion in wages. And they generated 

over $15 billion in tax revenue for the federal and state governments.  (pp. 1, 4)  

 

 

 

ñThere is no reason to permit government regulation in this case  
simply because it involves a new form of media, rather than a more established form such 

as motion pictures or books.ò  (p. 25) 

 

 

 

The Motion Picture Industry Serves as a Vivid Illustration of the Threat to the First 

Amendment: 

 

¶ ñThe history of the motion picture industry serves as a vivid illustration of the threat to 

First Amendment rights from the impulse to control and censor new forms of mediaða 

threat reflected in the statute at issue before the Court.ò  (p. 5) 

  

¶ ñFrom the advent of motion pictures, a variety of state and local governments sought to 
restrict their content for the asserted purpose of protecting moviegoers from being 

exposed to harmful material.ò  (p. 5)  
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The Voluntary Rating System Has Successfully Allowed Parents and Moviegoers To Make 

Informed Decisions About Content, Without Compromising the First Amendment: 

 

¶ ñUltimately, the concerns that originally animated efforts at censorship were successfully 

addressed by a voluntary regime that provides the public with accurate information about 

the content of motion pictures. That widely praised regimeðwhich has been in operation 

for more than four decadesðallows parents and other moviegoers to make informed 

decisions about which motion pictures contain appropriate content, and does so in a way 

that does not compromise First Amendment rights.ò  (p. 5)  

 

¶ ñ[In the past,] it was virtually impossible for filmmakers and exhibitors to predict in 

advance whether particular motion pictures would successfully run the gauntlet of 

censorship boards.ò  (p. 6)  

 

¶ ñThe movie rating system has received widespread praise and recognition for its 
effectiveness. According to survey data, some 75% to 80% of parents believe that the 

rating system accomplishes its intended purpose: namely, to allow parents to make 

informed determinations regarding the level of mature or controversial material that they 

wish to allow their children to see, while permitting filmmakers to retain discretion over 

the content of their motion pictures.ò  (p. 11)  

 

MPAA Believes California’s Video Game Law Is Unconstitutional: 

 

¶ ñAmici agree with respondents that Californiaôs prohibition on the sale of violent video 
games to minors is invalid under the First Amendment.ò  (p. 12)  

 

¶ ñTo begin with, the Court should reject petitionersô contention that depictions of 
violence, either generally or ówith respect to sale to minors,ô are categorically excluded 

from First Amendment protection. The Court has consistently rebuffed efforts to carve 

out new categories of unprotected speech and has made clear that only speech that has 

historically been unprotected can be treated as outside the scope of the First 

Amendment.ò  (p. 13)  

 

¶ ñThere is no historical tradition of regulating depictions of violence comparable to the 

tradition of regulating obscenity or other categories of unprotected speech, either more 

generally or with specific reference to the motion picture industry.ò  (p. 13) 

 

¶ ñPetitionersô proposed categorical exclusion would not be limited to the particular 

medium of video games, and it would require courts to engage in the difficult enterprise 

of determining which depictions of violence could be regulated and which could not. 

There is no valid basis for that constitutional innovation.ò  (p. 13)  

 

¶ ñWhile parents have a legitimate interest in directing the upbringing of their children, 
petitioners have failed to show that the governmentôs assistance is necessary to serve that 

interest.ò  (p. 13)  
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California’s Law Would Have a Chilling Effect on the Motion Pictures Industry: 

 

¶ ñFinally, if this Court were to hold that Californiaôs statute is valid, it would have a 
dramatic chilling effect on the motion picture industry. If the Courtôs reasoning is not 

confined to the particular medium of video games, state and local governments could 

attempt to impose similar restrictions on depictions of violence in other media, including 

motion pictures. Such restrictions would have an obvious chilling effect, particularly 

given the inherent amorphousness of restrictions of that type and the potential for a 

patchwork of nationwide regulation.ò  (p. 14)  

 

¶ ñAnd that chilling effect would reach motion pictures even if the Court were to attempt to 
limit the scope of its decision to depictions of violence in video games, in light of the 

increasingly symbiotic relationship between video games and motion pictures and the 

increasingly blurred lines between different forms of media more generally.ò  (p. 14)  

 

¶ ñThe chilling effect on the motion picture industry from such restrictions would be 

obvious. And it would be particularly acute to the extent that the restrictions require 

regulators or courts to consider whether a particular depiction of violence offends 

prevailing community standards, or whether it causes the motion picture as a whole to 

lack serious artistic valueðas does Californiaôs statute prohibiting the sale of violent 

video games to minors.ò  (p. 27)  

 

¶ ñA constitutional regime that permitted restrictions on depictions of violence, moreover, 

would leave the motion picture industry subject to the same patchwork of regulation that 

bedeviled the industry upon its inceptioné.  To avoid the uncertainty associated with 

differing or even conflicting regulations, filmmakers would be forced to produce motion 

pictures that complied with the most restrictive regulations.ò  (p. 28)  

 

¶ ñ[M]otion picture exhibitors and theater owners might be deterred from showing motion 
pictures that contain content close to the regulatory line out of concern about potential 

criminal or civil sanctions. The inevitable result would be a dramatic curtailment of 

content with considerable artistic valueðcontent that, when viewed by adults, would 

indisputably be entitled to First Amendment protection.ò  (p. 28)  

 

¶ ñFinally, that chilling effect would ensue even if the Court were to attempt to limit the 
scope of its decision to depictions of violence in video games, in light of the increasingly 

symbiotic relationship between video games and motion pictures and the increasingly 

blurred line between different forms of media more generally.ò  (p. 28) 

 

¶ ñIn recent years, numerous motion pictures have been made into successful video games, 
including The Matrix, The Fast and the Furious, and the Lord of the Rings trilogy, as 

have even older motion pictures such as Dirty Harry. Many of those games contain 

excerpts of movie content or even special content, using the same sets and actors as the 

movie but filmed explicitly for the video game.ò  (p. 29)  
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¶ ñConversely, filmmakers have been making a growing number of motion pictures based 

on video games: for example, after many years of popularity, the video game Tomb 

Raider, which features an antiquities collector who procures artifacts by using her skills 

in combat, was made into the film Lara Croft: Tomb Raider, starring Angelina Jolie.ò  (p. 

29)  

 

¶ ñWhether the motion picture or the video game comes first, the increasing overlap in 
visual elements, themes, and storylines renders it more difficult to draw clear lines 

between the two media. At a minimum, therefore, any restrictions on the content of video 

games would inevitably have some effect on the content of corresponding motion 

pictures.ò  (p. 29)   

 

¶ ñThere is no reason for the Court to enter this jurisprudential minefield.ò  (p. 29) 

  

California’s Law Could Not Be Limited to Video Games – and Courts Would Have To 

Make Difficult Distinctions Between Protected and Unprotected Content: 

 

¶ ñIf this Court were to hold that depictions of violence are categorically excluded from 

First Amendment protection, such a principle could not logically be limited to the 

particular medium of video games. Indeed, in arguing for such a categorical approach, 

petitioners do not propose any such limitation.ò  (p. 18)  

 

¶ ñUnder petitionersô approach, therefore, the government would presumably be 

empowered to proscribe the distribution or viewership of depictions of violence in motion 

pictures, television, and books, as long as the content qualified as sufficiently óviolentô to 

trigger the categorical exclusion. This Court has taken such broader ramifications into 

account in invalidating other restrictions on speech, and it should do so here as well.ò  (p. 

19)  

 

¶ ñIf this Court were to hold that depictions of violence are categorically excluded from 

First Amendment protection, moreover, lower courts would be forced to draw difficult 

distinctions between protected and unprotected content.ò  (p. 19)  

 

¶ ñMore broadly, such an approach would inevitably require a court to weigh the potential 
harm of permitting minors to be exposed to depictions of violence against the artistic 

value of motion pictures and other works of which such depictions may be either an 

essential or incidental element. Indeed, petitioners seem to concede as much.ò  (p. 20) 

 

¶ ñThat mode of analysis, however, would require courts to pass judgment on the artistic 

value of motion pictures and other works with violent content.ò  (p. 20)  

 

¶ ñIn short, there is no reason to deviate from the conventional First Amendment 
framework in analyzing restrictions on speech with violent content. Petitionersô effort to 
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add depictions of violence to the short list of categories of speech that are excluded from 

First Amendment protection should therefore be rejected.ò  (p. 21) 

 

¶ ñ[I]f the Court were to uphold Californiaôs statute (particularly on the ground that 

depictions of violence are categorically excluded from First Amendment protection), its 

reasoning could not logically be limited to the particular medium of video gamesé.  

Absent such a limitation, moreover, state and local governments would be free to impose 

similar restrictions on the depictions of violence in other mediaðfor example, by 

imposing sanctions on theater owners that permit minors to see motion pictures with 

violent content.ò  (p. 26)  

 

¶ ñIndeed, it is entirely possible that state or local governments could seek to prohibit 
children from seeing motion pictures that are specifically targeted to younger audiences, 

such as the Star Wars or Lord of the Rings series, but that still contain some degree of 

violent content.ò  (p. 27)  

 

Self-Regulation Can Work: 

 

¶ ñThe fundamental lesson of the movie rating system is that a system of self-regulation 

can be sufficient, without additional government regulation, to enable parents to make 

informed judgments concerning the suitability of exposing their children to violent or 

other potentially objectionable content.ò  (p. 23)  

 

¶ ñThe movie rating system has been widely recognized as an effective means of enabling 
parents to make informed judgments concerning the suitability of movie content, taking 

into account their childôs level of maturity and individual sensitivities. As discussed 

above, an overwhelming majority of parents believe that the rating system accomplishes 

that very purposeé.  In fact, it is no overstatement to say that the rating system has 

become part of the fabric of American life, with the result that the average person on the 

street could readily identify the significance of a ópgô or órô rating.ò  (pp. 23-24)  

 

¶ ñThe experience of the motion picture industry demonstrates that a properly designed 

voluntary rating system can serve the parental interest in making informed judgments 

about age-appropriate content without the need for government-imposed restrictions on 

content.ò  (p. 25)  
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CHAMBER OF COMMERCE BRIEF: 

 

The Chamber of Commerce of the United States of America (ñChamberò) is the worldôs largest 

business federation. It directly represents 300,000 members and indirectly represents the 

interests of over 3 million business, trade, and professional organizations of every size, in every 

business sector, and from every region of the country. 

 

 

 

ñWhen businesses create and develop expressive content, they do so with prospective 

expectations about the meaning of free speech. If businesses anticipate or worry that the 

parameters of the First Amendment might changeðbased on isolated social science data, for 

exampleðthen the likelihood increases that they will refuse to invest in certain markets at all. 

Uncertainty adds risk, and risk discourages innovation and production.ò  (p. 17)  

 

 

 

California’s Law Is Unconstitutional as the Industry’s Self-Regulation Is Effective and Less 

Restrictive: 

 

¶ ñCaliforniaôs law fails strict scrutiny because a ban on the sale or rental of violent video 
games to minors is not the least restrictive alternative to protecting them from age-

inappropriate media content. Industry self-regulation is a highly effective and less 

restrictive alternative. The video game industry voluntarily has established a private, 

independent review board that reviews and rates nearly every video game sold in the 

United States for its subject matter, including violent content.ò  (p. 3)  

 

¶ ñMajor national retailers have voluntarily agreed to prohibit the sale or rental to minors of 
any video game that is unsuitable for children under 17.ò  (p. 3)  

 

Parental Control Software Is Also Effective and Less Restrictive: 

 

¶ ñParental control software likewise is an effective and less restrictive alternative to 
prohibiting protected speech. Computers and major game consoles contain control 

settings that empower parents to restrict which classifications of games their children 

may play.ò  (p. 3)   

 

¶ ñIn short, private industry and normal market forces have been enormously successful in 
facilitating parental control over the types of video games to which their children could 

be exposed.ò  (p. 3) 

 

California’s Law Would Chill Businesses from Engaging in Protected Speech:  

 

¶ ñMalleable constitutional standards foster uncertainty; uncertainty adds risk; and risk 

discourages innovation and production. Because even minor sanctions can chill 
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constitutionally protected speech, the boundaries of the First Amendment must remain 

stable and clear.ò  (p. 4)  

 

¶ ñCaliforniaôs video game law unconstitutionally would chill businesses from engaging in 

protected speech.ò  (p. 4)  

 

Businesses Would Face Civil Penalties and Liability and May Choose To Leave the 

Market: 

 

¶ ñAttempting to apply inherently vague and subjective statutory criteria, businesses would 
face civil penalties up to $1,000 for failing to accurately assess a video gameôs appeal to 

the ódeviant or morbid interest of minors,ôé for example, or for failing to determine the 

prevailing community standards for óoffensive[ness],ôé Rather than risk being second-

guessed by the government as to the application of those uncertain and vague criteria, 

businesses might well choose to change video game content or leave the market 

altogether.ò  (p. 4)  

 

¶ ñTo protect manufacturers and retailers from exposure to liability simply because they 
engage in a business that distributes speech, the Court must continue to apply strict 

scrutiny to content-based speech restrictions.ò  (pp. 4-5)  

 

California’s “Harmful to Children” Rationale Would Upend the First Amendment: 

 

¶ ñCaliforniaôs reading of the First Amendment would inject tremendous uncertainty into 

an area of heretofore settled constitutional law. Businesses have long understood that 

ó[s]peech that is neither obscene as to youths nor subject to some other legitimate 

proscription cannot be suppressed solely to protect the young from ideas or images that a 

legislative body thinks unsuitable for them.ôò  (p. 12)  

 

¶ ñCalifornia would have the Court abandon this rule and adopt an open ended óharmful to 
minorsô standard for content based restrictions on expression. Although California here 

argues for a First Amendment exemption for only óoffensively violent material,ôé 

nothing in the óharmful to minorsô standard would prevent federal, state, and local 

governments from moving to prohibit other content they deem harmful, whether in video 

games or other forms of media.ò  (pp. 12-13)   

 

¶ ñFor the numerous American businesses that are directly or indirectly involved in the 

media and entertainment industry, Californiaôs request is a chilling prospect.ò  (p. 13)  

 

California’s Proposed Exception to the First Amendment Would Stifle the Media Industry:   

 

¶ ñFor businesses that generate, market, or distribute mass media content, Californiaôs 
reading of the First Amendment would create an environment of substantial uncertainty 

that would chill free expression.ò  (p. 15)  
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¶ ñ[B]usinesses involved directly or indirectly in other media industries would be 
vulnerable to the recognition of additional areas of óharmfulô expression that fall outside 

of the First Amendment. Under these circumstances, businesses would face powerful 

incentives to minimize their legal exposure and steer away from content that others might 

find offensive.ò  (pp. 15-16)  

 

¶ ñUpholding Californiaôs video game law would threaten to stunt the continuing success 

of American mass media industries by blurring the boundary between constitutional and 

unprotected expression. Businesses need predictable, limited, and well defined standards 

of liability.ò  (p. 17)   

 

¶ ñUnder the law, businesses in the chain of production and distribution face fines for 

failing to accurately assess a video gameôs classification as violent, a gameôs appeal to 

deviant or morbid interests of minors, and what is patently offensive to prevailing 

standards in the community regarding minors (among other statutory criteria). Cal. Civ. 

Code Ä 1746(d)(1).ò  (p. 18) 

 

¶ ñFor example, businesses could face the question whether the video game Lego Star 

Wars meets the statutory definition of a óviolent video gameô because Lego characters 

bearing the likeness of actors in the Star Wars franchise ódismember[]ô each other into 

piles of Lego bricks.ò  (p. 18)  

 

 

 

 



23 

 

MICROSOFT CORPORATION:  

 

Microsoftôs mission is to enable individuals and businesses throughout the world to realize their 

full potential by creating technology that transforms the way people work, play, and 

communicate. Microsoft has long advanced that mission in the context of 

video games by positioning itself at the forefront of technologyðincluding as an early innovator 

in computer gaming, and more recently by developing the popular Xbox and Xbox 360 video 

game consoles.  In addition to creating the technology that makes 

gaming possible, Microsoft develops and publishes video games for both its Windows operating 

system and the Xbox consoles. Video games released through Microsoft Game Studios include 

some of the most successful games in history, such as the Halo 

and Age of Empires series.  (p. 1)  

 

 

Microsoft Is Concerned that Uncertainty Forces the Video Game Industry to Either Self-

Censor or Prophylactically Label Questionable Games as Violent and Shut Them Out of 

Many Retail Channels: 

 

¶ ñMicrosoft is concerned that uncertainty regarding the reach of the California statute 
forces video game developers, publishers, and distributors into either of two unacceptable 

positions. They may engage in self-censorship to mitigate the risk of facing substantial 

penaltiesð$1,000 per violation (i.e., for ó[e]ach . . . gameô imported or distributed)ðfor 

concluding incorrectly that a particular game need not be labeled as óviolent.ôò  (p. 2)   

 

¶ ñOr they may prophylactically label any questionable games as óviolentô and thereby shut 
those games out of retail channels unwilling to assume the $1,000- per-violation risk 

associated with selling them.ò  (p. 2)  

 

Vague Restrictions on Video Games Are Constitutionally Impermissible And Undermine 

the Creative Process:  

 

¶ ñThe California statuteðlike other attempts to restrict access to so-called óviolentô video 

gamesðis problematic because people óof common intelligence must necessarily guess at 

[the lawôs] meaning and differ as to its application.ôò  (p. 5)  

 

¶ ñAs this Court has recognized, such uncertainty is particularly unacceptable in regulating 

expressive activity because it would ócreate an inevitable, pervasive, and serious risk of 

chilling protected speech pending the drawing of fine distinctionsô by the courts.ò  (p. 5)  

 

¶ ñThe problems caused by vague laws governing speech are particularly pronounced in the 

context of new media. New media are vulnerable to suppression through vague laws 

because the newness of the medium invariably means those proscriptions have 

¶ yet to be cabined by reliable enforcement patterns or judicial construction.ò  (p. 13)   

 

The California Law Could Impose Massive Liability:  
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¶ ñThe statute imposes a $1,000 penalty for each violation, Cal. Civ. Code § 1746.3, and 

ó[e]ach violent video game that is imported into or distributed in California for retail saleô 

without the required labeling is a separate violation, id. § 1746.2. Because a video game 

publisher might sell multiple millions of copies of popular titlesðof which a considerable 

number would be sold in California, the most populous stateðit would face enormous 

potential liability for erroneously concluding that a video game is not óviolentô under the 

California statute.ò  (p. 14)   

 

¶ ñ[E]ven if the publisher correctly declines to label a game as violent, the costs of 

litigation over the labeling requirement themselves could be substantialðparticularly 

because the requirement possibly may be enforced by private parties, see id. § 1780(a), in 

addition to óany city attorney, county counsel, or district attorneyéôò  (p. 14)  

 

To Avoid Liability, Game Publishers Could Self-Censor in Multiple Ways:  
 

¶ ñTo avoid this potential liability, the publisher could self-censor in either of two ways: It 

could encourage its developers to alter the gameôs content, or it could label the game as 

óviolentô despite its genuine belief to the contrary.ò  (p. 14)  

 

¶ ñThe adverse effect on the creative process is obvious in the former example, but it is 

equally pronounced in the latter. If a publisher labels a video game as óviolent,ô that 

would trigger the California statuteôs prohibition on sales of the game to minorsé.  This 

prohibition, like the labeling requirement, is enforceable by a $1,000-per-violation 

penalty.ò  (p. 15)   

 

¶ ñFaced with this potential liability, few retailers would choose to carry games that have 
been labeled as óviolentô when they could avoid any potential liability (and any need for 

additional staff training) simply by selling other games. Indeed, even in the absence of a 

statutory mandate, major retailers have declined to carry compact discs marked with an 

analogous óparental advisoryô label for explicit lyrics.ò  (p. 15)  

 

¶ ñAnd because the largest retailers are national in scope and may prefer to order their 

inventory on a company-wide basis, there is a substantial risk that games labeled as 

óviolentô might be shut out of all a national retailerôs stores, not just its California ones.ò  

(p. 15) 

 

The Vague Terms of the California Statute Force Video Game Developers, Publishers, and 

Distributors To Guess About Its Scope:  

 

¶ ñAlmost every portion of the California statute contains terms óso vague that [persons] of 
common intelligence must necessarily guess at [their] meaning and differ as to [their] 

application.ôò  (p. 16)   
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¶ ñThe word óminorsô itself renders the California statute impermissibly vague. The statute 
refers to óa deviant or morbid interest of minors,ô óprevailing standards . . . as to what is 

suitable for minors,ô and games that ólack serious literary, artistic, political, or scientific 

value for minorsé.  Under California law, a óminorô is simply someone óunder 18 years 

of age.ô  There are doubtless video games that are suitable for 17-year-olds that are 

unsuitable for toddlers, but the statute does not state which of these óminorsô is relevant.ò  

(p. 16)  

 

¶ ñAs the Third Circuit recognized, ó[t]he type of material that might be considered harmful 
to a younger minor is vastly differentðand encompasses a much greater universe of 

speechðthan material that is harmful to a minor just shy of seventeen years old.ôò  (p. 

17)  

 

¶ ñSimilarly here, the California statute provides no clues for video game developers, 
publishers, and distributors regarding which age range of óminorsô they should consider  

in deciding whether to label their games. To avoid potential liability, they might be 

¶ forced to assume the statute means any óminor,ô and therefore that it would consider 

óviolentô even those games that satisfy the statutory definition only with respect to 

toddlers.ò  (p. 18)  

 

California’s Law Will Stifle Creativity and Chill Free Expression:  

 

¶ ñVagueness, even in a statute that imposes only labeling requirements and sales 

restrictions to minors, stifles creativity. The California statute does so in the extreme, as it 

repeatedly requires potential speakers to apply statutory terms that make little sense, or 

admit of no clear definition, in the context to which they are applied.ò  (p. 28) 

 

¶ ñThe result of this imprecise drafting can only be widespread chilling of protected 

expression. Faced with massive potential liability for failing to label games that a court 

might later deem to be óviolent,ô video game designers, publishers, and distributors are 

forced either to alter game content or to label as óviolentô any game that even approaches 

the statutory line, which in turn reduces retail availability of the game. Such self-

censorship deprives society of the creative output of video game designers and removes 

from would-be players of those gamesðadults and minors alikeða uniquely powerful 

outlet for their own creativity.ò  (pp. 28-29) 

 

¶ ñThis Court has repeatedly recognized that society is poorer when expression is not given 
the óbreathing spaceô it requires óto survive,ô and therefore that the government may 

regulate expression óonly with narrow specificity.ôò  (p. 29) 
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AMERICAN CIVIL LIBERTIES UNION, THE NATIONAL COALITION AGAINST 

CENSORSHIP & THE NATIONAL YOUTH RIGHTS ASSOCIATION: 

 

The American Civil Liberties Union (ACLU) is a nationwide, nonprofit, nonpartisan 

organization with more than 500,000 members dedicated to protecting the fundamental rights 

guaranteed by the Constitution and this nationôs civil rights laws.  The National Coalition 

Against Censorship (NCAC) is an alliance of more than 50 national non-profit literary, artistic, 

religious, educational, professional, labor, and civil liberties groups that are united in their 

commitment to freedom of expression.  The National Youth Rights Association (NYRA) is a 

youth-led, non-profit organization committed to defending the civil rights and liberties of young 

people in the United States. 

 

 

 

ñThe violation of First Amendment rights is especially unjustified given ample evidence that 

the vast majority of parents do not need this statute (and may not want it) and that alternatives 

exist that are far more effective for those parents who do want to block their children from 

accessing violent games.ò  (pp. 6-7)  

 

 

 

California’s Law Does Not Address Online Sales: 

 

¶ ñCalifornia has written a statute that bans the sale of óviolent video gamesô to minors 

without expressly addressing on-line sales, which represent a large and growing share of 

the market. Such online sales can take a variety of forms. For example, it is possible to 

purchase a box version of the game and have it shipped to the buyer. It is also possible to 

download the game electronically.  And, increasingly, it is possible to play online without 

the need to download the gameôs software to your computer. Regardless of which method 

is used, however, it is not possible for the online seller or game host to know the age of 

the online buyer.ò  (pp. 5-6)  

 

¶ ñIf the statute applies to online sales, it will inevitably burden the First Amendment rights 

of adults as well as minors, as this Court has found in related contexts.ò  (p. 6)   

 

¶ ñUnable to distinguish between adults and minors, a prudent seller can avoid the risk of 
liability only by ceasing all online sales. And, because it is not possible to determine the 

location of someone downloading a game or playing it online, those offering 

downloading or online game play must refuse service not only to all Californians, 

regardless of age, but everyone throughout the world.ò  (p. 6)  

 

¶ ñIf the statute does not apply to online sales, downloading, and playing, then it is wildly 

ineffective in achieving any governmental purpose.ò  (p. 6)  
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¶ ñUsing their computers, minors can and do access video games, óviolentô and otherwise, 
in numerous other ways. In addition, the statute does not prevent minors from accessing 

violent video games at their neighborôs or friendôs, nor does it prevent minors from 

accessing violent images in other media.ò  (p. 6)   

 

¶ ñIf limited to in-store sales, therefore, the California statute abridges First Amendment 

rights without advancing the stateôs asserted goal in any meaningful way.ò  (p. 6)  

 

The California Law Is Unworkable and Will Restrict Protected Speech: 

 

¶ ñThe California statute is also unconstitutional because its effort to define violent video 
games by reference to this Courtôs definition of obscenity is both legally unsupportable 

and unworkable in practice.ò  (p. 7)  

 

¶ ñLike obscenity law, the statute requires that the game be judged óas a whole.ô How is a 
game that can take up to 50 hours to play and has many different routes to the end (some 

of which any given player may not ever play) to be judged óas a whole?ô And without the 

ability to judge the game as a ówhole,ô how can the óvalueô of the game be assessed, as 

California law requires?ò  (p. 7)  

 

¶ ñFinally, the statute treats all minors (people under 18) as identical. But, there is a 
widespread recognition that material may be entirely suitable for a 17 year old but not for 

a child of five or 10 years old. If 17 year olds are deemed the appropriate reference point 

(and there is no basis for that conclusion under the law), then it is doubtful that any 

speech has value for an 18 year old but lacks value for a 17 year old, depriving the statute 

of any practical application.ò  (p. 8)  

 

¶ ñConversely, if the speech is judged by the standards applicable to a five year old, then 

17 year olds will be deprived of speech to which they are constitutionally entitled. All of 

these problems lead inevitably to the conclusion that, even on its own terms, the statute 

will result in censorship that has no basis at all and is therefore unconstitutional.ò  (p. 8) 
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THE RUTHERFORD INSTITUTE BRIEF:   

 

ñThe Rutherford Institute has emerged as one of the nationôs leading advocates of civil liberties 

and human rights, litigating in the courts and educating the public on a wide variety of issues 

affecting individual freedom in the United States and around the world.ò  (p. 1) 

 

 

ñThe record calls into question whether the Stateôs motivation for passing the Act was truly to 

enhance parental authority or rather to usurp that authority and replace the Stateôs own 

judgment for that of parents. Either way, Amicus believes that the actual, long-term effect of 

the Act will be to undermine parentsô roles in the lives of their children. By purporting to 

ensure that minors will not play violent games unless their parents specifically consent (an 

impossible undertaking), the State effectively gives the nod to parents to go to sleep at the 

wheel. Surely, a nation of disengaged parents poses an even greater threat to our young people 

than exposure to violent games.ò  (pp. 24-25) 

 

 

The Court Should Reject the State’s Newly-Asserted Justification that the Act Supports 

Parental Authority:  

 

¶ ñPetitionerôs Brief repeatedly cites the Stateôs interest in promoting parental authority as 

a primary justification for the Act. However, a review of the Ninth Circuitôs opinion 

reveals that this was not one of the Stateôs asserted interests supporting the Act.ò  (p. 3)  

 

¶ ñRather than enhancing parental authority, it is far more likely that the Act will hinder 

good parenting by fostering in parents a false sense of security. When it comes to 

parenting, the Institute submits that government agencies and regulations are simply no 

substitute for the watchful eyes of moms and dads.ò  (pp. 2-3)   

 

¶ ñOur nation is well on its way to becoming a ónanny state.ô As ever-expanding federal 

and state governments regulate more and more aspects of our daily life, each generation 

of Americans in turn becomes conditioned to expect and depend upon a higher level of 

government regulation. Amicus submits that this is a dangerous trend, particularly where 

the fundamental parent-child relationship is involved.ò  (p. 4)  

 

¶ ñThis case is not about whether or not violent video games are suitable for children. As 

the Stateôs brief points out, the rating system employed by the video game industry 

constitutes a clear acknowledgment that some games are absolutely inappropriate for 

minorsé. What this case is about is whether the State should be permitted to intervene to 

preclude minors from obtaining violent video games based on its own judgment 

regarding the possible effects of the games on minors. Inasmuch as the State purports to 

rely on research data pointing to a correlation between violent games and violent children 

as its rationale for restricting minors from obtaining such games, the State is acting not as 
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a parentôs helper, but rather is assuming an aspect of parental decision-making for itself.ò  

(p. 5) 

 

¶ ñ[P]arents have all the authority they need to preclude their children not only from buying 

these games, but from playing them at all.ò  (p. 5) 

 

 

¶ ñAs our nationôs parents are increasingly led to rely upon judgment-based decisions that 

the state makes for their children, parents are likely to become oblivious to their 

childrenôs desperate need for good, old-fashioned, personal parenting. The Act will tend 

to lull even well-meaning parents into a false sense of securityðinto believing that 

parental supervision is unnecessary because there is no way minors can obtain the 

offensive games.ò  (p. 6)  

 

¶ ñIn fact, the reality is that poorly-supervised minors will have ample opportunity to play 

the games with or without the Act. These children need only find a single friend or 

classmate whose parent or older sibling is willing to purchase the game on behalf of the 

minors. With or without the Act, the exposure of children to violent content will turn on 

the degree of parental involvement. But if the Act is upheld, many parents will have one 

more excuse to disengage. Amicus submits that what Americaôs children need is not a 

state that parents, but parents who do.ò  (pp. 6-7) 

 

If the Court Accepts the State’s Argument for the Extension of Ginsberg, It Will Create a 

Chilling Effect on All Forms of Media:  

 

¶ ñAlthough the Act restricts access to violent video games in particular, the Stateôs 

arguments for the legal basis for doing so have implications beyond the instant context. 

The Act thus threatens freedom of expression through books, movies, television shows, 

and music.ò  (p. 8)  

 

¶ ñ[T]he State has, in the course of defending the Act, implicitly claimed the authority to 

regulate other media. On appeal to the Ninth Circuit, the State claimed that although there 

was not substantial evidence supporting regulating video games more strictly than other 

forms of media, óthe Constitution allows the Legislature to address the harmful effects 

media violence has on children one phase at a time.ôò  (p. 8)   

 

¶ ñElsewhere the State asserted that its legislature may óaddress the serious problems 

associated with children's exposure to extremely violent material one medium at a time as 

their harmful effects are established.ôò  (pp. 8-9)  

 

¶ ñIn fact, the California Senate Judiciary Committee noted that ósome supporters of the 
bill readily agree that the billôs proposed regulations on violent video games should be 

expanded to movies, songs, and books.ôò  (p. 9)  
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¶ ñIf the Act is upheld, then musicians, movie producers, and book publishers must adjust 
their artistic expression in order to avoid potential restrictions on retail sales.ò  (p. 9) 

 

The Cited Research Does Not Support the Stateôs Asserted Compelling Interest in 

Preventing Harm to Minors: 

 

¶ ñ[T]he State has failed to produce any psychological or sociological evidence sufficient 

to establish a causal link between using violent video games and aggressive behavior.ò  

(p. 13)  

 

California’s Law Cannot Pass Constitutional Muster Under a Strict Scrutiny Analysis 

Because It Is Not the Least Restrictive Means of Achieving the State’s Interests:   

 

¶ ñThe legislative history surrounding the passage of the Act reveals that the California 

legislature did not adequately consider the effectiveness of existing measures to protect 

children from inappropriate contentðor how it might enhance the effectiveness of those 

measuresðbefore enacting this law that requires a relaxation of First Amendment 

principles.ò  (p. 18)  

 

¶ ñThe Court should view the Stateôs decision to ignore less restrictive means with 

particular suspicion where, as here, the State is asking the Court to adjust constitutional 

standards in order to uphold the Act.ò  (p. 18)  

 

In Addition To Providing More Deference to the First Amendment, Four Practical 

Advantages of the Existing System Counsel in Favor of Leaving Video Game Regulation to 

the ESRB and Parents:  

 

¶ ñFirst, the ESRB uses concrete terms that are more easily understood, applied, and 

limited than the vague terms that the Act employs. The ESRB system informs video 

game purchases by two methods.ò  (p. 19)  

 

¶ ñSecond, the ESRB is committed to educating parents about the ratings system and 

ensuring that they are equipped to use it effectively when making video game purchasing 

decisions for their children.ò  (p. 20)  

 

¶ ñThird, the new generation of video game consoles allows parents to utilize a password 

system to control what types of video games their children can play without direct 

parental supervision.ò  (p. 22)  
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¶ ñFourth, retailers are increasingly consistent in applying their minimum age requirements 

for purchasing violent video games thanks to pressure from the public and the ESRB.ò  

(p. 23)  

 

¶ ñRather than rely on an argument for the erosion of First Amendment standards, the State 

should use the least restrictive means to achieve its interest by working with parents and 

the ESRB to fortify the current regulatory system. The State should take advantage of the 

ESRBôs proven willingness to work with states to educate citizens about the existing 

rating system.ò  (p. 24)  
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THE CATO INSTITUTE:  

 

The Cato Institute was established as a nonpartisan public policy research foundation dedicated 

to advancing the principles of individual liberty, free markets, and limited government. Catoôs 

Center for Constitutional Studies was established in 1989 to help restore the principles of limited 

constitutional government that are the foundation of liberty.  (p. 1)   

 

 

 

ñConcerns over violence in popular entertainment and its effect on minors have been present 

for centuries. The appropriate response has always been industry self-regulation and parental 

involvementðand that is true here as well. The current ratings system effectively affords 

parents the ability to control their childrenôs exposure to violence while avoiding unwarranted 

limitations on free expression. Californiaôs legislation would at best be a poor substitute for 

the voluntary system, and likely would do far more harm than good.ò  (pp. 38-39) 

 

 

 

Recurring Controversies About Violence in Entertainment Demonstrate that Statutory 

Prohibition Is Not Warranted:  

 

¶ ñ[F]or as long as there has been violence in popular entertainment, there has been 

criticism that violent content is inappropriate for minors.ò  (p. 6)  

 

¶ ñSimilar concerns in the past were largely addressed without legislation that restricted 
speech. In each instance, the controversial new medium was portrayed as petitioners 

attempt to portray video games: as a unique and grave threat to morals and safety.ò  (p. 6)  

 

Video Game Violence Is Not Materially Different From Depictions in Previous Mediums:  

 

¶ ñPetitioners argue that regulation of video game content is warranted because the ólevel 

of graphic detail and realism contained in modern violent video games is without historic 

parallel,ô and the interactive nature of video games distinguishes them from other 

mediums depicting violenceé.  Such a claim strikes a familiar chord and, in the words of 

Judge Posner, is óerroneous.ôé  While critics of cheap fiction and movies and radio and 

comics claimed that each of those new mediums presented a unique potential for harm, 

the only real difference is the method of depiction.ò  (pp. 15-16) 

 

¶ ñAmicus curiae does not suggest that lawmakers are misguided in their efforts to 

safeguard Californiaôs children. We merely note that these kinds of concerns have been 

raised repeatedly in the past about new mediums, and the best response has invariably 

been industry self-regulationðparticularly self-regulation that affords parents the ability 

to decide for themselves the amount of exposure to violence that is appropriate for their 

children.ò  (p. 17)  
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¶ ñThe Federal Trade Commission has echoed this view, repeatedly affirming its support 

for óprivate sector initiatives by industry and individual companiesô to address concerns 

about violence in films, music, and video games.ò  (p. 17) 

 

The MPAA Rating System Is Effective Because It Is Age-Based, Provides Specific Content 

Information, and Is Widely Used and Enforced: 

 

¶ ñThe most effective self-regulatory systems have been found to involve age-based 

ratings, detailed content description, and vigorous retailer enforcement.  Such systems 

prevent minors from accessing mature content without parental consent while providing 

parents with the information necessary to decide for themselves the amount of exposure 

that is appropriate for their children.ò  (p. 2)  

 

¶ ñThe video game industry already has such a system, one that incorporates the most 

effective attributes of other entertainment industriesô self-regulatory mechanisms while 

avoiding those elements that can limit their impact. Respected sources (including the 

Federal Trade Commission) have called the video game industryôs ratings and 

enforcement regime the most effective industry self-regulation in the entertainment field 

today, and it is one that is continually improving.ò  (p. 3) 

  

¶ ñThe ESRB rating system incorporates the most effective attributes of the MPAA ratings 

while improving on that system by furnishing additional information and stronger 

enforcement mechanisms.  The ESRB system also avoids some of the elements that have 

limited the impact of the music and television ratings systems. The result is a system 

about which the FTC has recently observed, ó[o]f the three entertainment sectors, the 

electronic game industry continues to have the strongest self-regulatory code.ôò  (p. 27)  

 

¶ ñThe FTC has found striking consensus among parents about the utility of ESRB ratings. 

Sixty percent of parents familiar with the system considered it ógoodô or óexcellentô at 

informing them about the level of violence in a game, and 87% reported being óveryô or 

ósomewhatô satisfied with ESRB ratings.ò  (pp. 33-34)  

 

¶ ñIt is evident that the video game industry is serious about giving parents control over 
minorsô exposure to depictions of violence. The ESRB system is the most 

comprehensive, effective, and responsive parental guidance system in the entertainment 

field todayé.  Concerns over violence in popular entertainment and its effect on minors 

have been present for centuries. The appropriate response has always been industry self-

regulation and parental involvementðand that is true here as well. The current ratings 

system effectively affords parents the ability to control their childrenôs exposure to 

violence while avoiding unwarranted limitations on free expression. Californiaôs 

legislation would at best be a poor substitute for the voluntary system, and likely would 

do far more harm than good.ò  (pp. 38-39)  
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FIRST AMENDMENT LAWYERS ASSOCIATION BRIEF: 

 

First Amendment Lawyers Association (ñFALAò) is a non-profit association whose membership 

predominately consists of attorneys whose practice emphasizes the defense of First Amendment 

rights, and related liberties.  (p. 1)   

 

 

 

ñNever in First Amendment jurisprudence has violence served to support a constitutional 

regulation on expressive material, and all of the Circuit Court decisions interpreting violent 

video game regulations agree that no exception may be constitutionally made for interactive 

media.ò  (p. 4) 

 

 

California’s Law Is Paternalistic and Would Leave Minors Ill-Equipped to Function as 

Adults: 

 

¶ ñThe subject of violence is pervasive throughout historical literature ï including stories 

written for childrené.  Any paternalistic attempt by Petitioners to shield juveniles from 

exposure to concepts involving violence, whether in video games or other forms of 

media, will leave them ill-equipped to function in the modern world.ò  (p. 6)  

 

¶ ñUltimately, parents retain the primary obligation of controlling media consumption by 
their children. This Court should not condone Petitionersô attempt to supplant primary 

parental responsibilities by imposing government-mandated restrictions on the 

dissemination of interactive media involving violence.ò  (p. 6)  

 

The Court Should Reject the State’s Invitation To Extend the Ginsberg Analysis to Violent 

Material:  

 

¶ ñViolent speech can only be regulated if it falls within the category of speech designed to 

incite violenceé.  The test for determining whether speech constitutes an unprotected 

incitement to violence was set forth in Brandenburg v. Ohio, 395 U.S. 444, 447 (1969), 

which permits the states to regulate only that speech which is ódirected to inciting or 

producing imminent lawless action that is likely to incite or produce such action.ôò  (p. 

16)  

 

¶ ñThis Court struggled for decades with the proper constitutional approach toward 
regulating obscene materials before settling on the Miller Test. It should resist 

Petitionersô invitation to unleash a new judicial cancer, by permitting states to regulate 

the violent content of movies, magazines, books, websites, and video games.ò  (p. 18)  

 

¶ ñLeaving aside the vagaries generated by the non-defined terms in §1746 seeking to 

describe a óviolent video game,ô the general proposition of regulating violent expression 
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should be flatly discarded as creating an impermissible conflict with cherished First 

Amendment rights.ò  (p. 19)  

 

The Challenged Statute Constitutes an Attempt To Supplant the Role of Parents – Who 

Have the Primary Obligation To Rear Their Children – By Controlling the Content of 

Media Purchased and Consumed by Minors: 

 

¶ ñ[I]nstead of supporting the child-rearing role of parents, the statute supplants that role, 

by forcibly substituting the decision of the government for that of the parent.ò  (p. 19)  

 

¶ ñThe statute therefore creates a circumstance where the government, not the parent, 

makes the decision whether a minor can access specified types of expression. Such 

governmental paternalism is inconsistent with both the free expression rights of minors 

and the rights of adults to make the primary decisions with regard to the custody, care, 

and nurture of their children.ò  (pp. 20-21)  

 

¶ ñParents should be supported in their decision to expose their children to a wide range of 

topics and issues to prepare them for adulthood.ò  (p. 22)  

 

¶ ñFALA vigorously asserts that the challenged statute is patently unconstitutional, and 

cannot survive strict scrutiny given its attempt to strip video game media of its 

constitutional protection based solely on violent content.ò (p. 32)  

 

The Use of “Prevailing Standards in the Community” as a Basis for Triggering 

Applicability of the Law Renders It Overbroad, and Imposes a Substantial Chilling 

Effect on the Distribution of Video Games:  

 

¶ ñThe statuteôs reliance on the óprevailing standards in the communityô as a basis for 
defining the video games covered by the law constitutes an independent basis for 

invalidation. The inconsistent decisions regarding the geographic scope of the relevant 

ócommunityô in obscenity cases illustrates the concerns with utilizing that problematic 

concept to regulate an entirely new category of depictions, i.e., violence.ò  (pp. 6-7)  

 

Online Game Retailers Are Unable to Geographically Select the Communities in Which 

Their Games Are Available for Sale and Download: 

 

¶ ñEven if online video game retailers could divine the existence of some homogenous 
standard pertaining to violence, based on geographic location, they could not select their 

intended recipients in such a way so as to control distribution of their product by such 

location.ò  (p. 33)   

 

¶ ñOnline distributors of video game content throughout the United States, and throughout 

the world, will be unable to deduce the potentially conflicting community standards 

relating to the level of violence that is acceptable for viewing by minors ï to the extent 

such standards can be said to exist.ò  (p. 32)  
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BLIZZARD, INC BRIEF: 

 

Activision Blizzard, Inc. is a California-based video game publisher whose game portfolio 

includes bestsellers such as the record shattering first-person shooters in the Call of Duty series; 

the Guitar Hero franchise; action sports titles including champion 

skateboarder Tony Hawkôs Tony Hawk: RIDE; adventure games utilizing comic-book and 

motionpicture licensed characters and plots including Spider-Man: Friend or Foe, X-Men 

Origins: Wolverine, and James Bond: Quantum of Solace; family entertainment titles such as 

Shrek Forever After; and massively multiplayer online role-playing games such as World of 

Warcraft and StarCraft. 

 

 

ñFrom the clear age rating to the numerous content descriptors to a detailed rating summary, 

the ESRBôs rating system ensures that parents who are considering whether to allow their 

children to play Modern Warfare 2 have all of the information they need to make an informed 

decision. By contrast, Californiaôs flat prohibition on the sale of certain violent video games at 

retail does not empower parents to guide their childrenôs upbringing as effectively as giving 

parents the information they need to make educated decisions about which games they should 

allow their children to play.ò  (p. 33) 

 

 

Our Company and Industry Are an Engine for Economic Growth and an Employer that 

Provides Thousands of Jobs for Artists and Innovators: 

 

¶  ñActivision Blizzard and its subsidiaries employ thousands of creative and skilled artists 

and innovators ï writers, animators, visual designers, software architects, programmers, 

actors, set designers, sound and lighting technicians, and other professionals ï in the 

United States and abroad, including well over 3,000 in California alone. The companyôs 

products are unique, with audio and visual elements, richness, and complexity often far in 

excess of comparable offerings from competing entertainment fields such as books, films, 

and music.ò  (p. 1)  

 

¶ ñThe companyôs growth from $40 million in annual fiscal revenues in 1995 to $5 billion 
in 2010 speaks volumes for the popularity of its products among millions of its 

consumers.ò  (p. 2)  

 

¶ ñThe entertainment software industry has been an engine for U.S. economic growth, 
especially in California, and has contributed billions of dollars to national gross domestic 

product during the recent recession. It remains the most economically successful 

American cultural export in the Far East and is emerging as the future of popular culture 

worldwide.ò  (p. 2)  
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Our Games Could Be Subject to the California Law: 

 

¶ ñSome of the games that Activision Blizzard publishes could be subject to the sales 
restrictions, labeling requirements, and attendant sanctions provided in California Civil 

Code §§ 1746-1746.5.ò  (p. 3) 

  

¶ ñFor example, the company will release the next installment of the Call of Duty series, 

Call of Duty: Black Ops, on November 9, 2010. This is a firstperson shooter game in 

which players assume the identities of American operatives involved in covert activities 

during the Cold War. The scenario of this game is similar to those found in many movies 

and books written in the past 40 years. Evil Nazi scientists controlled by mad men of the 

military elite prepare for world domination. It is up to the brave American elite soldiers to 

save the world from destruction. The game features realistic scenes of combat operations, 

not unlike those found in a typical Rambo or James Bond film, a Tom Clancy novel, or 

even a prime-time television series such as 24 or Alias.ò   (p. 3)  

 

The Voluntary ESRB System Is Effective: 

 

¶ ñ[T]he pre-existing ESRB rating and enforcement scheme effectively empowers parents 

to make informed decisions regarding the games their children play, the California statute 

ï which flatly prohibits the sale to minors of games that meet the statutory definition ï 

does not materially advance that interest beyond what the ESRB system already 

provides.ò  (p. 4)    

 

California’s Law Is Not the Least Restrictive Means: 

 

¶ ñCalifornia could have adopted any number of measures ï such as encouraging or 

conducting advertising campaigns designed to ensure even higher rates of parental 

understanding of, and reliance on, the ESRBôs rating system ï that are less restrictive 

than Californiaôs outright ban on sales to minors and accompanying labeling and penalty 

provisions.ò  (p. 5)    

 

The ESRB’s Rating System Was Designed To Meet Congressional Concerns Identical To 

Those that Prompted Passage of California’s Statute and Already Has a Thorough Process 

for Rating Games:  

 

¶ ñVideo games are rated by the ESRB before they are released to the public. Typically, a 

publisher will begin the process of obtaining an ESRB rating while a game still is in the 

final stages of development.ò  (p. 12)  

 

¶ ñPublishers must submit to the ESRB responses to a detailed questionnaire about the 
game, often supplementing those responses with lyric sheets, scripts, etc. The responses 

must affirmatively disclose ópertinent content,ô a term of art defined by the ESRB to 

include any material that could bear upon the rating and content descriptors assigned to 

the game, including the most extreme examples of sexual content, violence, language, 
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alcohol and tobacco use, as well as content that demonstrates the gameôs context, such as 

setting, storyline, and game objectives. Publishers must also submit a DVD that captures 

all ópertinent content.ôò  (p. 12)  

 

¶ ñThese materials are first assessed by ESRB staff to ensure they are complete and 
accurate. Once that is confirmed, they are reviewed by at least three raters, who are 

employed by the ESRB as full-time staff and who have prior experience with children. 

The ESRB protects the anonymity of these raters, who must remain free from ties to 

individuals or companies involved in the video game industry.ò  (p. 12)  

 

The ESRB System Is Well Enforced:  

 

¶ ñFor example, ESRB staff play-test games after they have been released to the public, in 

order to confirm that the publisherôs disclosure of ópertinent contentô during the rating 

process was accurate and complete. If the ESRB determines that a publisher failed to 

make complete disclosure it can initiate an enforcement proceeding, which can result in 

revocation of the original rating, the imposition of monetary sanctions, and the ordering 

of corrective actions. The ESRB has utilized all of these potential sanctions, and on more 

than one occasion has ordered a game publisher to re-label all unsold inventory, including 

inventory that has already shipped to retailers.ò  (p. 17)  

 

The ESRB Has Good Partnerships with Major Retailers: 

 

¶ ñThe ESRB, through the ESRB Retail Council (óERCô) also partners with major retailers 

to help ensure that they support the rating system by informing their customers about 

ESRB ratings and refusing to sell or rent M-rated games to customers under 17 without 

parental permission.14 Many of the nationôs largest and most influential retailers are 

members of the ERC, including Best Buy, Blockbuster Video, GameStop, Sears/Kmart, 

Target, and Walmart, representing 80% of all games sold at retail.ò  (p. 18) 

 

The ESRB And Its Retail Partners Effectively Prevent Unaccompanied Minors from 

Purchasing Violent Video Games:  

 

¶ ñAs explained below, however, the ESRBôs partnerships with retailers, by which retailers 

commit to prohibiting the sale of M-rated games to minors, is a less restrictive and more 

effective alternative to the speech restriction California seeks to impose. It is exceedingly 

difficult for minors under the age of 17 to buy M-rated video games at the vast majority 

of game retailers unless accompanied by an adult. And it is virtually impossible for 

anyone ï minors or adults ï to buy AO-rated or unrated video games at brick-and-mortar 

retailers because (1) most such retailers ï who are the only retailers covered by the 

California statute ï refuse to carry AO-rated or unrated games, and (2) even more 

importantly, console manufacturers (i.e., Microsoft, Nintendo, and Sony) will not allow 

unrated or AO-rated games for their game systems to be published for retail distribution.ò  

(pp. 20-21)  
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Parents Are Aware of ESRB Ratings, Understand and Trust the ESRB’s System, and 

Consistently Use It To Inform Their Purchasing Decisions: 

 

¶ ñAfter the ESRB discovered an unauthorized, third party modification to Grand Theft 

Auto: San Andreas, the ESRB quickly determined that this third-party modification 

allowed access to game code that had been ólocked outô by the publisher (i.e., not 

intended to be playable by purchasers of the game).  Although ESRB submission policies 

at the time did not specifically reference ólocked outô content on the game disc, the ESRB 

revoked the gameôs M rating and assigned the game a rating of AO, causing a de facto 

$24.5 million recall when retailers pulled the game from shelves.ò  (p. 28)   

 

¶ ñThe ESRB then clarified its content disclosure policies to unambiguously require 
publishers to disclose in their submission materials any pertinent content contained on the 

game disc, whether or not such content was intended to be playable.  Publishers who fail 

to do so can now be subject to fines of up to one million dollars in addition to corrective 

actions, including but not limited to product recall.ò  (pp 28-29) 
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VINDICIA, INC. BRIEF: 

 

Belmont, California based Vindicia, Inc. develops and offers on demand strategic billing 

solutions for online merchants. Many of Vindiciaôs merchant clients sell and distribute 

entertainment products and content, including video games.  The California law substantially 

impacts Vindicia, its customers, and the consumers they serve online using computers and 

portable device platforms, by creating uncertainty regarding the legal status of video game 

expression.  (p. 1) 

 

 

ñThe Stateôs approach is unconstitutionally vague, and imposes heavy burdens upon video 

game creators and retailers that could be avoided through the use of less restrictive regulatory 

mechanisms. Failing to take into account the myriad distribution platforms and sales methods 

in the gaming industry, the Act disrupts significant popular methods of marketing and 

consuming video game content, chilling the speech of game producers and players, preventing 

expressive creativity and restricting adult access to protected game content.ò  (pp. 22-23) 

 

 

Video Games Are Primarily and Pervasively Enjoyed by Adults, Largely Online: 

 

¶ ñAccording to the Pew Internet & American Life Project, over half of all American adults 

play video games, and one in five adults plays video games on a daily basis.ò  (p. 7)  

 

¶ ñSecond only to social networks, Internet gaming surpasses even the amount of time 

people spend emailingé.  Conservative estimates put the number of daily online game 

players in the hundreds of millions.ò  (p. 9) 

 

¶ ñSeveral options are available for players to game online. Proprietary gaming websites 

offer paid subscriptions for online gaming, pay-as-you-go plans (known as 

ómicrotransactionsô), and free online playable content (known as ófree-to-playô or 

ófreemiumô).  The freemium model in particular has become a popular gaming platform 

and business model, giving players free access to basic gameplay, while charging a fee to 

extend gameplay; to access premium or additional features; or to obtain virtual currency, 

tokens, or goods to enhance game play.ò  (pp. 9-10) 

 

¶ ñWhile historically, the only way to purchase video games was to buy individual 

software, or óboxedô video games, for computers or home game consoles, the Internet has 

made the video game purchase experience quite varied. Games are increasingly 

distributed and sold through the Internet and allow players to access purchased games 

either by one-time computer download or directly online through proprietary websites. 

Video games are also increasingly purchased and downloaded via mobile phone 

applications.ò  (p. 8)  
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The Application of California’s Law to Online Gaming Is Vague and Particularly 

Harmful:   

 

¶ ñThe Act fails to take into account the vast array of distribution platforms in which video 

games are sold. The Act states simply, óA person may not sell or rent a video game that 

has been labeled as a violent video game to a minor.ôò  (p. 10)  

 

¶ ñThis legislation is crafted to apply to all video games.  However, the Act makes no 

mention of how this regulation would be applied to varying digital platforms and 

distribution, e.g., video game home consoles, smartphone applications and Internet 

gaming sites.ò  (pp. 10-11)  

 

¶ ñThe Act does not account for the unique features of each platform, namely how sales of, 

access to, and use of video games on each of these platforms differs, nor does the Act 

evaluate how its application will disparately impact each medium.ò  (p. 11) 

 

¶ ñSuch a one-size-fits-all regulatory approach to vastly different media is fraught with 

problems, both practical and constitutional. The Actôs failure to address the different 

ways in which people enjoy video games is impermissibly vague because the primary 

forum for gaming ï the Internet ï is not adequately contemplated by the Act.ò  (p. 11)  

 

¶ ñThe same problems doom the California law.  Once a video game is labeled óviolent,ô it 
is clear that a seller should not sell the game without proof that the person is not a 

minor.ò  (p. 12)   

 

¶ ñThe Act provides only one example of adequate age verification: a customerôs 

production of a driverôs license or other identification issued by a state or the U.S. Armed 

Forces.ò  (p. 13)  

 

¶ ñRequiring proof in the form of a driverôs license or other government-issued 

identification, as the Act suggests, might be a relatively straightforward process for in-

person game purchases. However, it is logistically impossible with online transactions, 

and the law is silent as to acceptable alternatives.ò  (p. 13)  

 

¶ ñOnline age-verification requirements would be particularly destructive of the freemium 

business model. Under the freemium model, consumers are able to sample a wide array 

of interactive games, reserving the choice to pay only for those games in which they wish 

to become more deeply involved. And to sustain the economic viability of the games, 

developers are able to effectively market the game to a wider array of people who might 

be willing to pay for its premium content, but would never do so if required to pay up-

front to sample the game.ò  (p. 14)   

 

¶ ñThe key to freemium, however, is that the games must truly be freely-accessible to 

sample. Most adults will not provide personally-identifying information, and especially 

not a credit card number, to casually sample something that is supposedly free. 
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Freemiumôs viability depends on making a clear distinction between free and paid 

content, which is defeated if the game developer must request payment information at the 

gameôs entry-level free stage.ò  (p. 15)  

 

¶ ñMoreover, in the freemium setting, it is unclear at what point the seller is considered to 

have made a ósaleô for purposes of applying the Act. Thus, tracking compliance is 

difficult. And it is unclear how far the responsibility for compliance extends. Is a retail 

seller solely responsible for ensuring compliance, or does the Act extend to online game 

distributors and, possibly, companies such as Vindicia, that engage in billing for online 

sales?ò  (p. 15)   

 

¶ ñTo avoid legal liability in the face of the statuteôs vagueness, many game companies 

would opt to overcomply, either by requiring upfront age verification, regardless of the 

videoôs content, or by not offering the content online at all. In either scenario, legitimate 

adult speech would be deterred. Consequently, the age-verification provisions overly 

restrict speech in their failure to account for various business models and accessibility 

options involved in online video game play.ò  (p. 15) 

 

The Age Verification Requirement Is Unconstitutionally Vague: 

 

¶ ñAmong the many flaws present in the California statute, the Actôs age verification 

requirement by sellers prior to making a sale of so-called óviolent video gamesô presents 

interpretive challenges. This age verification clause, and its catch-all affirmative defense 

for sellers who óreasonablyô rely upon evidence that a purchaser is not a minor, is 

unconstitutionally vague. In a predominantly Internet-based market, age verification can 

only be accomplished by requesting players to declare their age or provide personally-

identifying information.ò  (pp. 2-3) 

 

¶ ñ[R]equiring proof of age through verification of personally identifiable information 
substantially interferes with and limits legitimate adult expression. In particular, such 

schemes jeopardize the increasingly popular ófreemiumô business model of providing 

game content, in which games are initially free to play, but charge a premium to those 

consumers who wish to engage the game at a deeper level.ò  (p. 3)  
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THE PROGRESS & FREEDOM FOUNDATION & THE ELECTRONIC FRONTIER 

FOUNDATION: 

 

The Progress & Freedom Foundation (PFF) is a market-oriented non-profit think tank that 

studies the digital revolution and its implications for public policy.  The Electronic Frontier 

Foundation (EFF) is a member-supported, non-profit legal foundation that litigates to protect 

free speech and privacy rights in the digital world.  

 

¶ ñWhatever the stateôs interest, parents today already have the capacity to choose and 
control their childrenôs videogame consumption based on their own household standards.  

Government can help build awareness of parental control tools and methods, and punish 

deception, but there is no Constitutional justification for restricting this new and evolving 

form of speech.ò  (p. 2)  

 

¶ ñThe laboratory research on which California bases its legislative findings ï to which 

California now asks this Court to defer ï does not support harm to any compelling state 

interest.ò  (p. 3)  

 

California Has Not Demonstrated Harm: 

 

¶ ñResearch that classifies the well-known childrenôs videogame óSuper Mario Brothersô as 

óviolentô is of dubious relevance to real-world concerns about violence.ò  (p. 3)  

 

¶ ñCalifornia has misinterpreted well-known empirical social science research, making two 

dangerous errors.  First, California incorrectly equates laboratory findings of óaggressiveô 

feelings and behaviorðdefining óviolentô so broadly as to reach the majority of 

videogames, not to mention popular media.  Second, California incorrectly views any 

statistically significant relationship between violent videogame play and aggression ï 

whether small or large, correlative or causal ï as compelling evidence that videogames 

are injurious, damaging, or otherwise detrimental to children.ò  (p. 27)  

 

¶ ñGiven the obvious weakness of the media-violence research on showing any link to 

actual harm to children, California also relies on neurological studies finding some 

reduction of neural activity in the brainôs frontal lobes as a result of playing óviolentô 

videogames.  This reliance is misplaced because these effects are not harmful; rather, the 

brain may simply become more efficient: ó[l]ess cortical activation without a behavioral 

deficit implies that fewer neurons are necessary to produce the same response.ô  Studies 

suggest that such neural efficiency is associated with the expertise of highly trained 

athletes, dancers, and musicians.ò  (p. 35)  

 

¶ ñWhatever lab experiments suggest, evidence of a link between depictions of media 
violence and real-world violence simply does not appear in real-world data.  The FBIôs 

research reports show that violent crime rates have fallen steadily over the past two 

decades and that the juvenile crime rate has fallen 36% since 1995 (and the juvenile 

murder rate has plummeted by 62%) ï even as videogame consumption has exploded: 
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youth exposure to just about all forms of media is up.  The amount of time they spent 

with videogames rose from an estimated 26 minutes in 1999 to 73 minutes in 2009.ò  (p. 

37) 

 

¶ ñThis real-world evidence makes the Stateôs claim of a compelling interest for regulation 

highly dubious:  no positive statistical correlation between gaming and real-work acts of 

violence or aggression has been proven.ò  (p. 37) 
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NATIONAL ASSOCIATION OF BROADCASTERS:  

 

The National Association of Broadcasters (ñNABò) is a non-profit, incorporated association of 

radio and television stations and broadcast networks that serves and represents the American 

broadcast industry.  

 

¶ ñThe video game industry, like the television industry, has adopted a voluntary and 

widely used rating system for video games, supported by technology that allows parents 

to limit a childôs access to games based on the ratings. The California regulatory scheme 

simply ignores this less restrictive approach to achieving its putative goal of child 

protection. In so doing, it runs roughshod over the First Amendment rights of content 

producers, retailers, and consumers.ò  (pp. 2-3)  

 

¶ ñThe television industry, like the video game industry, has established a voluntary system 

for rating its programming. The rating system uses age based ratings (similar to the 

motion picture ratings), and also provides specific information about the content of 

television programs. This system, adopted at Congressôs urging, has been endorsed by the 

FCC and many prominent advocacy groups.ò  (pp. 5-6)  

 

¶ ñThe rating systems and blocking technologies provide an effective solution to limiting 

youth exposure to violent media content.ò  (p. 6)   

 

¶ ñThe more constitutionally appropriate role for government is to continue promoting 

technological tools that assist parents in monitoring their childrenôs use of media.ò  (p. 6)  

 

The History of Government Efforts To Regulate Violence on Television Supports the 

Conclusion that California’s Law Violates the First Amendment:  
 

¶ ñIn the broadcast context, the federal government has struggled for decades to develop a 

viable definition of óviolenceô on television. In the most recent effort, the Federal 

Communications Commission (óFCCô) conducted a multi-year inquiry into óviolentô 

programming on television and its effect on children. The FCC concluded that defining 

violence in a way that would provide clear notice to those being regulated would be 

óchallenging,ô and referred the issue back to Congress without proposing a definition.ò  

(p. 7)  

 

¶ ñThe federal government also has tried for decades without success to establish the 

existence of a causal link between depictions of violence on television and actual harm to 

children. Although Congress and the FCC have repeatedly studied the issue, they have 

failed to establish that violent television content produces youth aggression.ò  (p. 8)  
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Decades of Examining Violence on Television Have Failed To Produce a Satisfactory 

Definition of “Violence”:   

 

¶ ñThe First Amendment requires that laws restricting speech provide regulated parties 

with óa reasonable opportunity to know what is prohibited, so that [they] may act 

accordingly.ôò  (p. 8)   

 

¶ ñMore recent examinations of violence on television have made clear that an absolutist 
approach to defining violence is overly simplistic.ò  (p. 11)  

 

¶ ñAfter receiving comments on whether or how excessive violence could be defined, the 
FCC found itself unable to propose a definition of óviolence.ôé  Rather than proposing 

or even suggesting a definition, the FCC could only conclude that ódeveloping a 

definition would be challenging,ô and expressed its view that Congress is in a better 

position than the FCC to undertake the definitional task.ò  (p. 13)   

 

¶ ñReflecting these definitional óchallenges,ô the California statute at issue in this case 
makes no serious effort to identify and define the objective characteristics of content that 

is unacceptably óviolent.ôò  (p. 13)    

 

¶ ñDecades of government attempts to study and define óviolenceô in the broadcast industry 
demonstrate that there is no significant agreement on a workable definition of violent 

content, and any definition is even less likely to provide notice to those being regulated 

than the term ócruelô provided in Stevens.ò  (p. 15) 

 

Decades of Government Study Have Failed To Establish a Causal Connection Between 

Violence in the Media and Actual Harm to Youth:  

 

¶ ñThe subject of violent content in television programming has received attention almost 
from the beginning of television broadcasting. Each time public attention has focused on 

the media, regulators have studied the issue in an attempt to establish that media violence 

produces real world harm. This pattern, repeated over a period of decades, has failed to 

establish that violence in the media is causally connected to antisocial behavior or youth 

aggression.ò  (p. 15)  

 

¶ ñIn the wake of the Columbine shootings in 1999, the Surgeon General again examined 
whether television violence is causally linked to aggressive behavior. Signorielli, supra, 

at 90. The Surgeon Generalôs 2001 report concluded that exposure to television violence 

might at most cause a short-term increase in aggressive behavior among some children, 

but that it has little or no role in causing real-life violence.ò  (pp. 18-19)   

 

¶ ñIn sum, the 2007 FCC Report is only the most recent of the governmentôs series of 

failed attempts to establish a causal relationship between television violence and youth 

behavior. Decades of study of violence on television have not established adequate 

empirical support for a government speech restriction.ò  (pp. 20-21)  
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¶ ñThe evidence that violent video games cause real-world violence is similarly lacking.ò  

(p. 21)  

 

Blocking Technologies Provide an Effective Solution to Concerns About Violent Television 

Programming:  

 

¶ ñ[T]echnology that can limit youth access to violent media has proven to be effective. 

The development and implementation of blocking technology in the broadcast industry is 

a model for a óleast restrictive meansô of limiting youth exposure to media violence 

without unduly restricting speech. Especially in light of the impossibility of defining 

óviolentô media content in an objective, precise and constitutionally acceptable manner, 

the government should continue its constitutionally appropriate role in developing and 

promoting technological tools to assist parents in monitoring their childrenôs use of 

media.ò  (pp. 28-30) 
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CONSUMER ELECTRONIC RETAILERS COALITION, RETAIL INDUSTRY 

LEADERS ASSOCIATION, AND STATE RETAILER FEDERATIONS: 

 

Consumer Electronics Retailers Coalition (ñCERCò) is a not-for-profit public policy 

organization that includes major specialist and general retailers of consumer electronics 

products, and retailer associations.  Retail Industry Leaders Association, Inc. (ñRILAò), 

represents 600 member companies that include the largest and fastest growing companies in the 

retail industry, and account for more than $1.5 trillion in annual sales. Amici state retailer 

federations include the Arkansas Grocers and Retail Merchants Association, California 

Retailers Association, Colorado Retail Council, Illinois Retail Merchants Association, Iowa 

Retail Federation, Louisiana Retailers Association, Maine Merchants Association, Maryland 

Retailers Association, Minnesota Retailers Association, Nebraska Retail Federation, North 

Carolina Retail Merchants Association, Ohio Council of Retail Merchants, Retailers Association 

of Massachusetts, South Carolina Retail Association, Texas Retailers Association, Utah Retail 

Merchants Association, Virginia Retail Merchants Association, and Washington Retail 

Association. These not-for-profit trade associations represent the interests of the retail 

community before local, state, and federal government.  Members of the amici are among the 

largest and smallest sellers of entertainment products, including electronic video games. 

Collectively, these companies operate tens of thousands of physical locations, and reach 

consumers online through many of the largest retail ñstoresò on the internet. 

 

 

 

ñBlunt legislative instruments and threats of liability such as those in the California law may 

influence retailersô decisions to not carry these works at all, and as a result reduce adult 

choice to that which is fit for children.ò  (p. 30)  

 

 

 

Retailers Provide Effective Less Restrictive Alternatives by Voluntarily Restricting Sales to 

Minors and Helping Parents Supervise Minors’ Access to Mature Video Games:  

 

¶ ñRetailers play a vital role in promoting the purposes of the First Amendment. Retailers 
provide creators and the public with efficient access to a vast market for works that 

implicate First Amendment rights ï books, DVDs, music, and video games. Second 

perhaps only to public libraries, retailers open the gateway for consumers to discover, 

acquire, and experience content that educates, informs, challenges, and entertains.ò  (p. 6)   

 

¶ ñVideo games implicate First Amendment rights in other ways as well. Increasingly, 
digital video games marketed by retailers have a social networking component that 

enables multiple players to communicate directly with each other from physically remote 

locations. Game consoles such as the Microsoft X-Box or the Sony PlayStation connect 

to the internet so that games can be played with friends across the city, the country, or the 

world. And, players can óchatô with these other players via these internet-connected game 

consoles.ò  (p. 7)  
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¶ ñMembers of the amici participate in the ESRB Retail Council, and subscribe to a 

voluntary code of conduct that incorporates these and other commitments concerning 

disclosure, information, sales restrictions, and compliance.  Video game retailers, 

including members of the amici, began implementing these policies as early as 2000, and 

have made impressive progress over the last decade.ò  (p. 11)  

 

¶ ñMembers of the ESRB Retail Council submit to biannual ómystery shopperô audits 

which show, as of May 2010, greater than 80 percent aggregate industry compliance with 

both in-store signage and sales policy enforcement.  The most recent Federal Trade 

Commission report similarly confirms that retailers (including members of the amici) 

have implemented órobustô systems to restrict sales to minors, and that óretailers are 

strongly enforcing age restrictions on the sale of M-rated games.ôò  (pp. 11-12)   

 

¶ ñCourts recognize that such voluntary retailer actions constitute effective less restrictive 

alternatives to the broad content-based regulations proposed by California and other 

states.ò  (p. 12)   

 

Laws Such as the California Statute, Based on Vague, Subjective, Localized Standards, Do 

Not Comport With the Realities of National Retail Businesses:   

 

¶ ñNationwide retail commerce thrives in a legislative and regulatory environment that is 

uniform and certain. Laws such as the California statute disrupt this flow, making it 

impossible for retailers to implement these laws in ways that promote First Amendment 

values for adults as well as children; and, ironically, resulting in less predictable or 

effective enforcement for parents and retailers alike.ò (p. 14)  

 

Strict Scrutiny Should Continue to Apply to Content-Based Restrictions that Implicate 

First Amendment Rights:   
 

¶ ñRetailers must remain free to exercise their own judgment as to what CDs, movies, 
books and games to carry for their respective customer bases, and let customers vote with 

their wallets. Some retailers choose not to carry mature content, including mature and 

adult video games, or CDs with parental advisory warnings.ò  (p. 29)   
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AMERICAN BOOKSELLERS FOUNDATION FOR FREE EXPRESSION, 

ASSOCIATION OF AMERICAN PUBLISHERS, FREEDOM TO READ FOUNDATION, 

NATIONAL ASSOCIATION OF RECORDING MERCHANDISERS, RECORDING 

INDUSTRY ASSOCIATION OF AMERICA, AMUSEMENT & MUSIC OPERATORS 

ASSOCIATION, ASSOCIATION OF NATIONAL ADVERTISERS, PEN CENTER USA, 

AND THE RECORDING ACADEMY BRIEF: 

 

Amiciôs members write, create, publish, produce, distribute, sell, advertise in, and manufacture 

books, magazines, videos, sound recordings, motion pictures, interactive games, and printed 

materials of all types, including materials that are scholarly, literary, artistic, scientific, and 

entertaining.  Libraries and librarians represented by amicus Freedom to Read Foundation 

provide such materials to the public.  Amici have a significant interest in preventing the 

imposition of unconstitutional governmental limitations on the content of their First Amendment 

protected materials.  (pp. 1-2) 

 

 

ñOne of the lessons learned by children who are fortunate enough to grow up in a free society 

is that books, magazines, newspapers, movies, television programs, video games, and other 

forms of expression do not need ósocietal approval.ôé  Californiaôs effort to jettison the free-

speech rights of minors by creating a new category of unprotected speech in a misguided effort 

to protect them cannot be squared with the First Amendment.ò  (p. 22)  

 

 

Violence Has Long Been a Part of Our Civilization and Its Art and Literature: 

 

¶ ñAccording First Amendment protection to textual descriptions and visual depictions of 

violence recognizes the fact that such descriptions and depictions, both fictional and real, 

have always been a part of our civilizationôs art, history, and literature, both for children 

and for adults.ò  (p. 4)  

 

¶ ñOlder minors have long been exposed to graphic violence in classical works such as the 
Iliad and Shakespeareôs plays, as well as in history and the news of the day.ò  (p. 4)  

 

¶ ñAll viewers of broadcast and cable news, including minors, have, in recent years, been 
exposed to violent images in greater measure than previously. An entire nation, including 

minors, watched the horror of 9/11, and continues to view images from the wars in Iraq 

and Afghanistan.ò  (p. 4)  

 

Minors’ Exposure to Violence Is Nothing New: 

 

¶ ñIn short, the exposure of minors to visual depictions and textual descriptions of graphic 
violence is nothing new.ò  (pp. 4-5)  
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California Appears To Concede Their Law Would Be Unconstitutional If Applied to Other 

Media: 

 

¶ ñCalifornia appears to concede that the law would be unconstitutional if applied to other 
media. The First Amendment does not permit such distinctions.  The proposed new First 

Amendment exceptions would open a large hole in the First Amendment. They should be 

rejectedéò  (p. 6) 

 

There Are No Exceptions to First Amendment Protection for Depictions or Descriptions of 

Violence: 

 

¶ ñCalifornia cites no case lawðand there is noneðpermitting the regulation or 

prohibition of First Amendment materials based on their violent content.ò  (p. 6) 

 

Depictions and Descriptions of Violence Have Always Been Part of Our Civilization’s Art 

and Expressions: 

 

¶ ñTo be insulated from depictions and descriptions of violence, one would have to be 

insulated from the great works of religion, history, art, literature, and culture.ò  (p. 11) 

 

¶ ñThe Bible could be regarded as one of the most violent works of all time, expressing the 
darker side of human emotion as well as the positive.ò  (p. 12)  

 

¶ ñThe Iliad, like all effective accounts of war, reeks with blood, death and mutilation. 

Homer describes how óMenelaus hacked Pisander between the eyes, the bridge of the 

nose, and bone cracked, blood sprayed and both eyes dropped at his feet to mix in the 

dustðhe curled and crashed,ô and how óLittle Ajax é lopped the head from the corpseôs 

limp neck and with one good heave sent it spinning into the milling fighters like a ball é 

tumbling in the dust.ô  Aeschylus in Agamemnon describes how Atreus made his brother 

Thyestes óa feast of his own childrenôs flesh. He cuts the extremities, feet and delicate 

hands into small pieces, scatters them over the dish and serves it é.ô  Elizabethan 

playwrights dramatized street violence, social disorder, military conflict and óthe most 

inhumane horrible mutilations of the body.ô  Violence pervades much of Shakespeareôs 

work, Macbeth drips with blood, and Titus Andronicus was óone of the bloodiest playsô 

of a bloody period.ò  (pp. 12-13) 

 

¶ ñ[C]inema has been filled with violence since its inception. In 1893, the Edison Company 

produced a film entitled óThe Execution of Mary Queen of Scots,ô a one-and-one-half 

minute film that depicts Mary being beheaded and her head rolling off.  Another early 

film, óThe Great Train Robbery,ô ends with a striking image of a six-shooter being aimed 

into the camera.ò  (p. 14) 

 

¶ ñEven works directed at children, such as classic fairy tales, are extremely violent. 

óHansel and Gretel,ô óLittle Red Riding Hood,ô óSnow White,ô and ñSleeping Beautyò are 
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replete with violence. The witch is burnt alive. The grandmother is devoured by the wolf. 

Sleeping Beauty was poisoned.ò  (p. 15) 

 

¶ ñMany popular childrenôs cartoons are violent. Tom and Jerry spend short after short 
physically attacking each other. Superman and Spiderman deal violently with their foes. 

Yosemite Sam is a gunslinger with a óHare Triggerô temper intent on killing Bugs Bunny. 

Slapstick films, from the Marx Brothers to the Three Stooges, highlight physical 

violence.ò  (p. 16) 

 

¶ ñVideo games may be new, but there is nothing new about the depiction and description 

of violence in works of literature and art for both adults and children.ò  (p. 16)  

 

California’s Proposed Exceptions Are Content-Based, Subjective, and Antithetical to the 

First Amendment: 

 

¶ ñThroughout the years, arguments have been made that comics, television shows, 

television news, serious literature and movies harm the development of children.  Under 

this proposed exception, a legislature could restrict childrenôs access to any of these 

mediaðwithout reference to the First Amendmentðsolely on a determination that the 

content of that medium harms the ethical or moral development of children.  For all 

practical purposes, this exception would deprive children of their First Amendment 

rights.ò  (pp. 17-18)  

 

¶ ñOne of the lessons learned by children who are fortunate enough to grow up in a free 

society is that books, magazines, newspapers, movies, television programs, video games, 

and other forms of expression do not need ósocietal approval.ô  By contrast, children who 

grow up in repressive societies, in which only government-approved publications are 

permitted, well understand that the availability of such works connotes such approval.  

Californiaôs effort to jettison the free-speech rights of minors by creating a new category 

of unprotected speech in a misguided effort to protect them cannot be squared with the 

First Amendment.ò  (p. 22)  

 

Fear of New Technology Can Not Be Allowed To Diminish Constitutional Rights: 

 

¶ ñIn the twentieth and twenty-first centuries, technological change has repeatedly 

revolutionized entertainment media and communications, as well as the storage, retrieval, 

and distribution of information. Each of these technological advancesðmovies, 

television, the Internet, and now handheld, interactive electronic video gamesðhas 

brought with it the fear that the new technology would corrupt the young.  But there is no 

reason to permit fear of novel technologies to diminish fundamental constitutional rights 

such as the First Amendment.ò  (pp. 26-27) 
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INTERNATIONAL GAME DEVELOPERS ASSOCIATION AND ACADEMY OF 

INTERACTIVE ARTS AND SCIENCES BRIEF: 

 

The International Game Developers Association (ñIGDAò) is a California nonprofit association 

serving 12,000 active members of the game industry. The Academy of Interactive Arts & 

Sciences (ñAIASò) is a nonprofit organization with more than 20,000 members, including 

programmers, engineers, artists, designers, animators, writers, composers, orchestrators, 

performers, quality-control personnel, students, educators, and representatives of major and 

independent videogame companies. IGDA and AIAS file this brief to provide the Court 

foundational information about the expressive nature of todayôs complex videogames.  (pp. 1-2) 

 

 

ñ[M]odern videogames comprise a highly diverse electronic art form with one common 

characteristicé videogames tell storiesé.  [T]hose stories are neither more nor less entitled to 

First Amendment protection than stories from other media intended to entertain, inform, 

persuade, and teach.ò  (p. 9) 

 

 

Video Games Are an Important Medium of Protected Expression Protected by the First 

Amendment: 

 

¶ ñThis Court has long recognized that the protections of the First Amendment extend not 
just to ópolitical and ideological speech,ô but also to a wide variety of art and literature 

that communicates ideas more indirectly.  Thus, First Amendment protection applies not 

just to books or newspapers but also to ómotion pictures, programs broadcast by radio and 

television, and live entertainment, such as musical and dramatic works.ôò  (p. 4) 

 

¶ ñModern videogames typically tell intricate stories using crisp graphics, custom musical 

scores, and scripts read by talented actors. As such, videogames are complex works of 

narrative performance artðjust like movies, television shows, and theatrical drama.ò  (p. 

5)  

 

¶ ñGames may be further categorized by the purposes for which they are played. At one 

end of the spectrum are games that are primarily óserious,ôð written to teach or to 

persuade, although they are naturally intended to be enjoyed as well. Like nonfiction 

literature, newspaper editorials, and documentary films, however, these games inform or 

argue directly.ò  (pp. 6-7)  

 

¶ ñAt the other end of the spectrum are games written primarily to entertainðbut often also 

having important expressive components. Indeed, as this Court wrote in Winters v. New 

York, óthe line between the informing and the entertaining is too elusiveô to serve as a 

distinguishing factor in First Amendment analysis.ò  (p. 7)   

 

¶ ñToward the other end of the balance between instruction and entertainment is the game 

Nier, a third-person adventure game in which you play a devoted father searching for a 
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cure for his daughterôs terminal illness. Although Nier is designed primarily to entertain 

(and although it is also quite violent), it also communicates profound ideas, just as great 

literature does. The New York Timesôs videogame critic wrote that Nierðlike other great 

gamesðis ómostly about contextualizing and speaking to various aspects of human 

existence, even violence, in the service of an entertaining, interactive artistic 

experience.ôò  (p. 8)  

 

¶ ñIn short, modern videogames comprise a highly diverse electronic art form with one 

common characteristic: from serious games to entertaining games, from adventure games 

to role-playing games, videogames tell stories. At first blush, those stories are neither 

more nor less entitled to First Amendment protection than stories from other media 

intended to entertain, inform, persuade, and teach.ò  (p. 9)  

 

¶ ñIt is equally important to appreciate the cultural significance of videogames as modern 

art...ò  (p. 9) 

 

¶ ñ[V]ideogames have become a culturally significant medium of expression, a fact that is 
reflected in at least four ways.  First, videogames have become an important focus of 

critical commentary on the arts. Today, videogame reviews and criticism regularly appear 

in mainstream newspapers and academic literatureðright alongside reviews of literature, 

movies, television, and theatre. For example, the New York Times regularly publishes its 

game reviews in the Arts section under the heading óTelevision.ô The Washington Post, 

for its part, publishes reviews in the Weekend section with movie reviews.ò  (pp. 9-10)  

 

¶ ñ[V]ideogames are an increasingly important creative inspiration for other media, 

including books and movies. For example, Jordan Mechnerôs game series Prince of 

Persia gave rise to the movie Prince of Persia: The Sands of Time, produced by Jerry 

Bruckheimer (best known as producer of the Pirates of the Caribbean movies). The game 

Hitman inspired the 2007 film by the same title. The game Resistance: Fall of Man 

inspired William C. Dietzôs book Resistance: The Gathering Storm. The game series 

Tomb Raider inspired the films Lara Croft: Tomb Raider and Tomb Raider: The Cradle 

of Life and the novels The Amulet of Power by Mike Resnick, The Lost Cult by E. E. 

Knight, and The Man of Bronze by James Alan Gardner.ò  (p. 11)  

 

¶ ñ[T]he cultural importance of videogames is reflected by the vast number of universities 

that now offer courses and even degrees in videogame design. For example, the 

University of Southern Californiaôs School of Film and Televisionðwhich educated 

movie titans like George Lucas, Steven Spielberg, and Ron Howard, among othersðhas 

opened an Interactive Media Division, which offers a Bachelor of Arts degree in 

interactive entertainment, a Master of Fine Arts degree in interactive media, and a minor 

in videogame design and management.ò  (p. 12)  

 

¶ ñ[T]he importance of games is reflected by increasing scholarly interest in the 

relationship between games and culture. So, for example, the Strong Museum of Play 
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features exhibits on videogames as a mirror of human play, which is ócritical to learning 

and human development and offers a unique window into American culture.ôò  (p. 14)  

 

California’s Law Would Impermissibly Chill Free Expression:  

 

¶ ñThe Act is so vague as to make it impossible for the producers and vendors of 

videogames to determine which games are subject to the Act. As a result, videogame 

designers will likely self-censor in order to prevent their products from falling under the 

statute.ò  (p. 34)  

 

¶ ñThe Actôs tendency to chill speech is exacerbated by a second issue: the Act imposes 
strict liability for all violations. As a result, the Act threatens to subject importers, 

distributors, and retailers to multi-million dollar fines for entirely innocent 

miscalculations about whether a game will be deemed óviolentô under the Act.ò  (p. 34)  

 

¶ ñDespite many opportunities to clarify which games it believes are covered by the Act 

and to explain how it would reach that conclusion, the State of California has made a 

point to identify only a single example of a game it deems violent.ò  (p. 34)  

 

¶ ñThe reason for Californiaôs reluctance is obvious: determining what games qualify as 

óviolentô under the statute is a difficult, entirely subjective enterprise.ò  (p. 35)   

 

¶ ñThe Act restricts the sale of games óin which the range of options available to a player 
includes killing, maiming, dismembering, or sexually assaulting an image of a human 

being, if those acts are depicted in the game in a manner thatô meets a three-pronged test.  

The three-pronged test is so vague, however, that it is nearly impossible to determine 

whether many games meet any of the three characteristicsðmuch less all three.ò  (p. 35) 

 

¶ ñThe first prong asks whether a óreasonable person, considering the game as a whole, 
would find [sic] appeals to a deviant or morbid interest of minors.ô  But the Act does not 

define ódeviantô or ómorbidô interest or explain how to determine whether a particular 

depiction of violence appeals to such an interest.ò  (p. 35)  

 

¶ ñThe lack of a definition is no academic matter. As game developer Ted Price explained 

in his affidavit before the district court, óthere is no common or accepted understanding 

of this term, and game creators and others will not be able to know at what point an 

interest becomes ómorbidô or ódeviantô. . . . [Moreover,] each individual is unique in his 

or her level of interest in any topic.ôò  (pp. 35-36)  

 

¶ ñThe second prong asks whether the game is ópatently offensive to prevailing standards 
in the community as to what is suitable for minors.ô  But there likely is no such prevailing 

standard for what level of violence is appropriate for minors as an entire classð

particularly without taking into account specific characteristics of the child.ò  (p. 36) 
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¶ ñThe Actôs third prong asks whether the game depicts violence in a way that ócauses the 
game, as a whole, to lack serious literary, artistic, political, or scientific value for minors.ô  

The first part of the standard is familiar from the law of obscenity. But the phrase ófor 

minorsô makes the standard vaguer because it is simply impossible to know whether a 

work lacks value for minors as an entire class. The answer would depend on the age, 

background, and maturity of the childðfactors that the Act completely ignores.ò  (p. 36)  

 

¶ ñAs Mr. Price explained in the district court, a game that is labeled óviolentô is likely to 
suffer a serious stigma that will reduce sales and make retailers less likely to carry the 

game.  And because there is óno predictable or settledô way to determine which games 

will be deemed óviolentô under the Act, videogame authors, producers, distributors, and 

retailers are likely to err on the side of caution. The result will be selfcensorship in which 

óour designers will have to restrict the kinds of storylines and gameplay we include in our 

games.ôò  (p. 37)  

 

¶ ñThis Court has previously recognized that vague restrictions on speech impose just this 

sort of burden of self-censorship.ò  (p. 38)  

 

¶ ñThe Act authorizes a fine of $1,000 for each violation, whichðfor a company importing 

thousands of copies of a single gameðcould mean a fine of millions of dollars.ò  (p. 38) 

 

¶ ñThe fear of multi-million-dollar damage awards will chill the speech of videogame 

producers, distributors, and retailers.ò  (p. 39)  
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FIRST AMENDMENT SCHOLARS (PROFESSORS COLE, KARST, POST, REDISH, 

VAN ALSTYNE, VARAT AND WINKLER) BRIEF: 

 

The amici curiae are law professors who have written about the speech clauses of the First 

Amendment. They teach at geographically diverse institutions and their perspectives on many 

issues are equally diverse. They share the conviction, however, that the First Amendmentôs free 

speech protections should not be undermined by imprecise legislation that responds to passing 

causes célèbres but that can have chilling effects that long outlast political and cultural 

fashion. Brief filed by David Cole, Georgetown University Law Center; Kenneth L. Karst, UCLA 

School of Law; David G. Post, Beasley School of Law at Temple University; Martin H. Redish, 

Northwestern University School of Law; William W. Van Alstyne, William & Mary Law School; 

Jonathan D. Varat, UCLA School of Law; and, Adam Winkler, UCLA School of Law. 

 

¶ ά[O]bscenity standards applicable to depictions of sexual conduct and excretory functions 

cannot constitutionally be transplanted to the culturally far different context of simulated 

violence.ò  (p. 2) 

 

¶ ñObscenity standards are not easy to define and apply with predictability and precision, 

even when applied to sexually themed speech. But deprived of their legal and cultural 

context, and instead applied to depictions of violence, the words used in the legal tests for 

obscenity provide no practical guidance. Sellers of video games cannot adequately 

predict whether a game will be found to óappeal[] to a deviant or morbid interest of 

minors,ô as opposed to an acceptable interest in competition and fictional entertainment, 

perhaps coupled with an interest in dark humor.ò  (p. 3)  

 

¶ ñAmerican culture accords radically different treatment to depictions of violence and 

depictions of sex. Few parents, for example, would strongly disapprove of their 

childrenôs playing óCops and Robbersô; but few would countenance their childrenôs 

playing óHoneymooning Couples In The Bedroom,ô even if all the sex were as simulated 

as the violence in óCops and Robbers.ôò  (p. 13)   

 

¶ ñAmerican society in fact widely accepts, and has long accepted, many depictions of 

violence in contexts where it has not accepted similar depictions of sex. So even if there 

is a shared understanding of what sexually themed material ought not be distributed to 

minorsða shared understanding sufficient to give relatively clear meaning to laws that 

focus on sexually themed materialðno similar understanding can sufficiently clarify 

laws that try to adapt the Ginsberg/Miller formula to depictions of violence.ò  (p. 17)  

 

¶ ñTo the extent obscenity statutes are not unconstitutionally vague, they require the 

existence of a ócommon understandingôé about what sexual material is offensive, 

appeals to the prurient interest, and lacks serious value. But there is no common 

understanding as to what depictions of violentðas opposed to sexualðconduct satisfy 

the elements of obscenity. The Act, which seeks to regulate depictions of violence simply 

by adapting the existing obscenity standard, is therefore void for vagueness.ò  (pp. 25-26) 
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MARION B. BRECHNER FIRST AMENDMENT PROJECT AND PENNSYLVANIA 

CENTER FOR THE FIRST AMENDMENT BRIEF:  

 

The Marion B. Brechner First Amendment Project (ñProjectò) is a nonprofit, nonpartisan 

organization located at the University of Florida and dedicated to contemporary issues of 

freedom of expression.  The Pennsylvania Center for the First Amendment (ñPaCFAò) was 

established by the Pennsylvania State University to promote awareness and understanding of the 

principles of free expression to the scholarly community, the media and the general public.  

 

 

ñRather than battling real-world violence and crime by hiring more police officers or by better 

enforcing already-on-the-books laws that target actual illegal conduct, Petitionersô have 

chosen, instead, to fight a surrogate battle over fictional, entertainment-based violence by 

adopting a statute that targets speech ï not conduct ï and that, in the process, jeopardizes 

First Amendment freedomsé. [O]ne must wonder whether California will next target images 

of real-life violence from the wars in Afghanistan and Iraq or whether it will attack its own 

Hollywood-centric film studios that churn out violent content like the Terminator movies 

starring Petitioner Arnold Schwarzenegger.ò  (p. 29) 

 

 

The Court Should Trust Parents and the Advances of Technology To Protect Children – 

Rather than Attacking Free Speech: 

 

¶ ñ[T]he Court now stands primed to wade deeply into the culture war over media violence. 

This is a surreal, surrogate and substitute war, Amici contend, for addressing the problems 

of real-world violence, as California and other government entities play the media blame 

game by attacking the speech of corporate entities in the name of ostensibly protecting, in 

noble fashion, minors from content many adults fear and abhor.ò  (p. 4) 

 

¶ ñAmici further assert that the Court should have faith in several matters ï faith in the 

wisdom of parents and guardians to know what video games are and are not appropriate 

for their children to rent, purchase and play; faith in a voluntary, rigorous Entertainment 

Software Rating Board (óESRBô) rating system designed to help those parents and that 

assigns independent age ratings and content descriptors for video games; and faith in 

technological advances in game consoles that easily allow parents to block games 

carrying ESRB ratings to which parents object.ò  (p. 4)  

 

California’s Law Violates the First Amendment:  

 

¶ ñThis case affects two sets of First Amendment rights ï the rights of retailers and 

distributors to freely sell the speech products that are violent video games, and the rights 

of minors to purchase those games free from government interference.ò  (p. 7) 

 

¶ ñPut more bluntly, the Act impacts both the right to speak and the correlative right to 
receive speech. See Griswold v. Connecticuté (óthe State may not, consistently with the 
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spirit of the First Amendment, contract the spectrum of available knowledge. The right of 

freedom of speech and press includes not only the right to utter or to print, but the right to 

distribute, the right to receive, [and] the right to readô). Indeed, as this Court has 

recognized, óminors are entitled to a significant measure of First Amendment 

protection.ôò  (pp. 7-8) 

 

The Act’s Compelled-Speech Labeling Obligation Violates the First Amendment Right Not 

to Speak:  

 

¶ ñCourt has recognized that ómandating speech that a speaker would not otherwise make 

necessarily alters the content of the speech.ôé In summary, the Act violates 

Respondentsô First Amendment right not to speak by forcing Respondents to agree with 

or to affirm a particular subjective message with which they disagree and with which that 

do not want to be associated.ò  (p. 11)   

 

¶ ñCaliforniaôs labeling requirement moves far beyond compelled factual information 
permitted under commercial speech doctrine. The determination of whether a particular 

game is a óviolent video gameô under the Act is a highly subjective finding ï not a factual 

one subject to empirical verification such as a calorie count.ò  (p. 13) 

 

Other Courts Have Rejected Other Laws Targeting Video Games:  

 

¶ ñIn the first appellate court decision invalidating restrictions on minorsô access to violent 

video games nearly a decade ago,é U.S. Court of Appeals Judge Richard Posner aptly 

dismissed the proffered evidentiary research purporting to prove that violent video games 

are somehow more problematic than other forms of media because of their interactivity. 

Judge Posner, writing on behalf of a unanimous three-judge panel for the Seventh Circuit, 

found that the studies offered by the City of Indianapolis óare not evidence that violent 

video games are any more harmful to the consumer or to the public safety than violent 

movies or other violent, but passive, entertainments.ô...  In that single sentence, Judge 

Posner also telegraphed the more far-reaching constitutional concern that singling out one 

form of violent media for legal sanction, while simultaneously giving a free pass to 

others, gives rise and credence to a claim of substantial underinclusiveness ï and thus yet 

another basis upon which violent video game laws should be deemed invalid. Judge 

Posnerôs logic and reasoning in Kendrick, which this Court declined to disturb, remains 

equally as valid today as it was then.ò  (pp. 14-15) 

 

¶ ñIndeed, at least seven federal district courts have addressed the problem of the 
underinclusiveness of violent video game statutes, and the substance of each of their 

findings is remarkably consistent and directly on pointé.  Like the Seventh Circuit and 

Judge Posner, the judges in these cases found that the social science evidence failed to 

support the laws in question.ò  (p. 15) 

 

¶ ñThese courts correctly recognized that the violence a minor witnesses when playing a 
video game cannot logically or constitutionally be singled out as any more harmful ï 
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either physically or psychologically ï than similar exposure to violent content in movies, 

on television, in books or, for that matter, in society itself.ò  (p. 15)  

 

Science Has Not Proven Any Harm to Minors:  

 

¶ ñTo date, social scientists have been unable to parse out any purported damage to a minor 
caused by playing violent video games from that allegedly arising from the plethora of 

exposures to other images of violence or, quite simply, social factors.ò  (p. 19)  

 

California’s Law Is an Underinclusive Remedy for Any Alleged Harms: 

 

¶ ñWhile it might seem expedient for a state to single out a form of media that differs from 

the others in that the user controls a portion of the action, doing so runs afoul of 

established First Amendment principles, all the while not accomplishing the stateôs goals 

of alleviating the purported harms associated with exposure to violence.ò  (p. 20)  

 

¶ ñFinally, the underinclusive nature of Californiaôs Act raises Equal Protection concerns 
by treating similarly situated speakers in dissimilar fashion. In particular and within the 

entertainment industry, speakers who convey violent-themed messages through CDs, 

television sets, movie screens, magazine pages and other forms of media are exempted 

from the reach of the Act while, in contrast, only those speakers who convey their 

violent-themed messages through the medium of video games are subject to regulation.ò  

(p. 20) 

 

Violent-Themed Speech Should Continue to be Treated Separately and Distinctly from 

Sexually Explicit Speech: 

 

¶ ñAmici encourage this Court to reject Californiaôs attempt to conflate and confuse 

unprotected sexual expression that is either obscene or child pornographic with protected 

violent media content.ò  (p. 21)  

 

Fear of Harm Is Not Enough To Censor Free Expression:  

 

¶ ñEach new medium, it seems, causes concerns about its impact on minors. Perhaps this is 

natural, as one generation fears a new technology with which it is not familiar. But in just 

a few years, many lawmakers and judges across the country will have grown up playing 

video games, some of which were not violent and some of which probably were. Or 

perhaps the fear of new media merely reflects the fact that, as one leading First 

Amendment scholar and university president puts it, ó[c]ensorship is a social instinct.ôò  

(p. 27) 

 

¶ ñUltimately, the burden must continue to fall on the government to prove direct causation 

of harm allegedly stemming from a particular form of expression that otherwise receives 

full First Amendment protection. Even in the area of commercial speech, which is only 

subject to intermediate scrutiny rather than the heightened strict scrutiny standard by 
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which laws targeting violent-themed speech must be measured, this Court has held that 

the government ómust demonstrate that the harms it recites are real and that its restriction 

will in fact alleviate them to a material degree.ôé Justice Samuel Alito embraced this 

rigorous level of scrutiny in commercial speech cases while serving on the United States 

Court of Appeals for the Third Circuit in Pitt News v. Pappert...ò  (p. 27)  

 



62 

 

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS, THE AMERICAN 

SOCIETY OF NEWS EDITORS, THE FIRST AMENDMENT PROJECT, THE 

NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION, THE RADIOTELEVISION 

DIGITAL NEWS ASSOCIATION, THE SOCIETY OF PROFESSIONAL 

JOURNALISTS, AND STUDENT PRESS LAW CENTER BRIEF: 

 

Amici ñand the journalists that they represent have an interest in this case and in prohibiting 

expansion of unprotected categories of speech under the First Amendment. Establishing violence 

as a new, additional unprotected category of speech could severely affect news reporting.ò   (p. 

1) 

 

 

ñIf violence is deemed to be an unprotected category of speech as it applies to minors, there 

will be little standing in the way of the same critics making the argument that newspapers 

should not be sold to minors because they contain violent contenté.  Even worse, it would 

become much easier to make the argument that violent content in newspapers should be 

censored.ò  (p. 32) 

 

 

The Court Should Not Create New Categories of Unprotected Speech: 

 

¶ ñThe United States courts have always interpreted the First Amendment as meaning that 

ógovernment has no power to restrict expression because of its message, its ideas, its 

subject matter, or its content.ôò  (p. 3)  

 

¶ ñOver the years, parties have claimed that violent speech does not deserve First 

Amendment protection, but the courts have consistently refused ï and rightly so ï to rule 

that violence should become an unprotected category of speech.ò  (p. 3)  

 

¶ ñThe federal government asked this Court to declare depictions of animal cruelty to be 

unprotected based on a balancing test of the purported value of the speech against its 

costs to society.  In response, this Court emphasized the strict limitations on establishing 

new categories of unprotected speech, calling the governmentôs proposed balancing test 

óstartling and dangerous.ôò  (pp. 3-4)  

 

¶ ñ[T]here is no historical tradition of excluding depictions of violence in video games or 
other forms of media from First Amendment protection. In fact, several courts have 

expressly stated that violence is not an unprotected category of speech, even when minors 

are involved.ò  (p. 4)  

 

¶ ñThe courtsô continuous denials of demands to include violence as unprotected speech are 
wellfoundedé.  [P]rotests against violent speech often come after it appears in new 

media or methods of communication, such as video games, comic books, theater, film, 
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and music. After a period of time passes and society accepts the presence of the once-new 

media, the protests inevitably die down, with the alleged harms never having come to 

pass.ò  (p. 6)  

 

The Court Should Not Eliminate First Amendment Protection for Speech Based on 

Society’s Current Views of a New Media, as History Repeatedly Demonstrates Initial Fears 

of New Media Dissipate as the Media Becomes Familiar:  

 

¶ ñWhether the media involved is print media or visual media, the story is always the same 

ï the new media appears on the scene, adults claim that it will negatively affect children, 

the legislature holds hearings and investigates methods of regulating the new media, 

courts hear cases attempting to restrict the dissemination of the media, the industry 

responds by suggesting some form of self-regulation, and the societal anxiety dissipates.ò  

(p. 8)  

 

Video Games Are Just Another Type of New Media that Has Created Societal Anxiety that 

Will Eventually Be Alleviated:  

 

¶ ñBy examining the history and current status of dime novels, comic books, music, 
television, theater, and film, a pattern quickly becomes evident. Each of these types of 

media met with great resistance when they were first introduced, followed by proposed 

regulations and legislation, court rulings that restrictions upon the media violate the First 

Amendment, and finally, a self-regulation effort by the media industry in question. Video 

games have followed this same pattern since their inception.ò  (p. 27)  

 

¶ ñCreating a new category of unprotected speech for violent video games, when federal 
courts around the country have repeatedly refused to do so, for a type of media that is 

drawing the same types of complaints that other types of new media drew when they 

were first introduced, would be a monumental mistake on the part of this Court.ò  (p. 29)  

 

Restricting the First Amendment Rights of Media with Violent Content Is a Direct Threat 

to News Organizations, Who Must Cover Violent Stories To Fulfill Their Duty of Keeping 

the Public Informed: 
 

¶ ñApproving legislation that restricts minorôs access to allegedly violent video games 
opens the door for restriction into other types of media with violent speech content, 

including news media. News stories may contain descriptions and photographs of 

violence during wars, criminal acts, descriptions of gang violence, and riots.ò  (p. 30)  

 

¶ ñAlthough there is a heavy presumption against regulating freedom of the press, attacks 

on the news media for covering allegedly violent stories have occurred ever since 

campaigns against dime novels began.ò  (p. 30)  
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¶ ñCurrently, multiple parties have attempted to blame the news media for an increase in 
youth violence, or suggested that the violent stories in the news media are similar to 

violent video games.ò  (p. 31)  

 

¶ ñIf violence is deemed to be an unprotected category of speech as it applies to minors, 
there will be little standing in the way of the same critics making the argument that 

newspapers should not be sold to minors because they contain violent contenté.  Even 

worse, it would become much easier to make the argument that violent content in 

newspapers should be censored.ò  (p. 32)  

 

The Court Should Not Restrict Freedom of Expression as a Result of Criticism of New 

Media: 

 

¶ ñ[T]he opposition to and criticism of violent video games is nothing more than a repeat of 
the criticism that has been made against every type of new media that has been 

introduced into society since the advent of dime novels, more than 150 years ago. Ruling 

in favor of petitioners would result in a violation of the First Amendment as a reflection 

of current trends in society ï a ruling that could greatly restrict the freedom of expression 

rights for many other organizations. This Court should find in favor of respondents.ò  (p. 

34)  
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COMPUTER & COMMUNICATIONS INDUSTRY ASSOCIATION, CONSUMER 

ELECTRONICS ASSOCIATION, INFORMATION TECHNOLOGY INDUSTRY 

COUNCIL, TECHAMERICA, CENTER FOR DEMOCRACY & TECHNOLOGY, and 

the DIGITAL LIBERTY PROJECT OF AMERICANS FOR TAX REFORM BRIEF:  

 

The Computer & Communications Industry Association (CCIA) is a trade association dedicated 

to open markets, open systems and open networks.  The Consumer Electronics Association 

(CEA) is the preeminent trade association promoting growth in the $165 billion U.S. consumer 

electronics industry, and includes more than 2,000 corporate members who are manufacturers, 

distributors, and retailers of video game hardware and software.  Information Technology 

Industry Council (ITI) is a leading voice, advocate, and thought leader for the information and 

communications technology industry.  Representing approximately 1,200 member companies, 

TechAmerica is the technology industryôs largest advocacy organization.  Center for Democracy 

& Technology (CDT) is a non-profit public-interest Internet policy organization.  Digital Liberty 

Project (DLP) is a special project of Americans for Tax Reform that promotes free-market 

technology and telecommunications policy.  Americans for Tax Reform is a 501(c)(4) non-profit 

organization dedicated to reducing the size and scope of government and its influence on the 

economy and Americansô day-to-day lives. 

 

 

 

ñAny regulation of online content that imposes age-based requirements will encounter very 

significant practical and constitutional problems. A decision upholding such requirements in 

the offline world ï for a new type of content previously unregulated ï would be sure to lead to 

constitutional problems in the online context.ò   (p. 26)  

 

 

 

California’s Law Will Impact Constitutionally Protected Online Content, Even Though It 

Does Not Directly Seek To Regulate It:  

 

¶ ñWhile the California statute does not, on its face, seek directly to regulate online video 
gaming activity, the Courtôs decision in this case will have a direct impact on online 

gaming and other constitutionally protected content accessed via the Internet.ò  (p. 4)  

 

¶ ñ[A]lthough the California statute here does not cover online games, similar statutes in 

other states have sought to do so, and through its influence on future legislation the 

Courtôs decision here will have an impact in the online world.ò  (p. 6)  

 

¶ ñ[T]he broad movement of the gaming industry has been toward online games ï 

sometimes in connection with physical gaming systems, but often games that are only 

available online. In light of the migration of gaming online, and the repeated efforts of 

states and localities to regulate gaming, it is highly likely that, were the Court to uphold 

the Act in this case, future regulations would directly target the online environment.ò  (p. 

8) 
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The Court Has Said Voluntary Tools for Users Are an Appropriate Means for Parents To 

Control Their Children’s Access to Content: 

 

¶ ñPromotion of user empowerment tools continues to represent a less restrictive means to 

controlling minorsô access to content that is inappropriate for them. This Court has 

already addressed the question of regulating minorsô access to online content in the Reno 

v. ACLU and COPA cases, which extended full First Amendment protection to Internet 

speech. In those cases, this Court concluded that the promotion of the use of voluntary 

user empowerment tools was a less restrictive means than government regulation for 

allowing parents to control their childrenôs access to indecent content.ò  (p. 4)  

 

¶ ñUser empowerment tools remain the most successful ï and constitutionally appropriate 

ï approach to allowing parents to choose whether and how to control minorsô online 

access to inappropriate content.ò  (p. 12)  

 

¶ ñJust as the courts have concluded that filtering tools are the most effective and 

constitutionally appropriate approach to protecting children from sexual content, such 

user empowerment tools also provide the most appropriate answer for violent content. To 

the extent that parents are concerned about violent content online, industry has developed 

a broad range of filtering tools that enable parents to shield their children from such 

content.ò  (p. 13)  

 

User Empowerment Tools Are Also the Solution to Regulating Children’s Access to Violent 

Content in Offline Video Games:  

 

¶ ñThe video game industry has made a concerted, and successful, effort to provide parents 
with options for controlling their childrenôs access to certain types of content. The three 

major consoles ï Nintendo Wii, Sony PlayStation 3, and Microsoft Xbox 360 ï all 

include software tools designed to give parents control over what their children play.  The 

Microsoft and Nintendo consoles allow parents to use the Entertainment Software Rating 

Board rating level to control childrenôs access to inappropriate games.ò  (p. 14) 

 

¶ ñAmici appreciate that many parents would like to limit their childrenôs access to certain 

types of content ï including violent content ï in both the online and offline worlds. Amici 

have strongly supported the development of user- and parental empowerment tools that 

provide this type of control, to be used on a voluntary basis in the households that choose 

to use them.ò  (p. 26) 

 

¶ ñ[T]he video game industry has been a leader in promoting parental control tools. Amici 

urge this Court to affirm the judgment below, and hold that these voluntary tools ï and 

not governmental regulation of a new category of less protected speech ï are the best 

approach to achieve the social goals at issue here.ò  (p. 26) 
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COMIC BOOK LEGAL DEFENSE FUND BRIEF:  

 

ñThe Comic Book Legal Defense Fund (óCBLDFô) has had experience with similar attempts to 

undermine Americaôs free speech traditions, and for that reason files this amicus briefé.  

CBLDF is a non-profit organization dedicated to the protection of the First Amendment rights of 

the comics art form and its community of retailers, creators, publishers, librarians and readers.ò  

(p. 2) 

 

 

ñCalifornia should not be permitted to sell out Americaôs First Amendment heritage simply 

because it succumbed to the latest moralistic campaign. This Court should heed journalist 

Heywood Brounôs warning that ócensorship of any sort should never be entrusted to 

professional crusaders.ôò  (p. 37) 

 

 

 

When Advocacy Masquerades as Science and Leads to Censorship, Serious Damage Can 

Be Done:  

 

¶ ñGiven its mission and history, the CBLDF is well acquainted with the moral panics that 

engender efforts to protect children from óharmfulô  media influences. Widespread 

censorship was imposed by states and localities in the 1940s and 50s after supposedly 

scientific claims were made that comic books were responsible for increasing juvenile 

delinquency in the United States.  Such longdiscredited arguments seem quaint and 

amusing in the judgment of history, but they reveal the serious damage that can be done 

when advocacy masquerades as science.ò  (pp. 2-3)  

 

¶ ñ[T]he Court should use this opportunity to reaffirm that we must keep the óñstarchò in 
our constitutional standardsô because content-based prohibitions óhave the constant 

potential to be a repressive force in the lives and thoughts of a free peopleéôò  (p. 3)  

 

California’s Law Would Undermine More First Amendment Principals in a Single Case 

than Any Decision in Living Memory: 

 

¶ ñPetitioners seek to dismantle basic elements of First Amendment jurisprudence 

developed over the past six decades, including principles this Court reaffirmed as 

recently as last Term. The State asks this Court to find a new First Amendment exception 

for fictionalized violence, to reduce constitutional protections for minors, and to deem 

new communications media to be constitutionally suspect. All told, Californiaôs argument 

would undermine more First Amendment principles in a single case that any decision in 

living memory.ò  (p. 5)  
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A History of Censorship Arising from Successive Moral Panics Explains the Development 

and Importance of Strict First Amendment Scrutiny: 
 

¶ ñ[I]n December 1933, a Washington State congressman introduced House Bill 194 in the 

legislature to empower the governor to impose a ban if it was determined that óour people 

are becoming dangerously demented, confused, distracted or bewildered by jazz music.ô 

It also provided that those convicted of being ójazzily intoxicated shall go before the 

Superior Court and be sent to an insane asylum.ôò  (p. 9)  

 

¶ ñBy 1949, laws to regulate comic books ï mostly designed to ban the sale of crime 

comics to minors ï were pending in fourteen states, id. at 150, and eventually at least 

fifty U.S. cities would attempt to regulate the sale of comics.ò  (p. 12)  

 

¶ ñIn 1954, the Senate Judiciary Committee convened a special Subcommittee to 

Investigate Juvenile Delinquency in the United States and held hearings on the topic of 

comic books and juvenile delinquency.  The star witness was psychiatrist Dr. Fredric 

Wertham, a vociferous anti-comic book crusaderé.  Wertham was no stranger to the 

florid rhetoric of the moral crusader. Not to be outdone by his predecessor, Anthony 

Comstock, he proclaimed óHitler was a beginner compared to the comic-book 

industry.ôé  He posited that óas long as the crime comic books industry exists in its 

present forms there are no secure homesôé and he took an exceedingly broad view of 

which comics fell into that category. For example, he described Superman comics as 

óparticularly injurious to the ethical development of childrenô for engendering fantasies of 

ósadistic joy in seeing people punished over and over againô and for teaching ócomplete 

contempt of the police.ôò  (pp. 12-13)  

 

Restricting Speech Under the First Amendment Requires More Than the Government’s 

Moral Certainty:  
 

¶ ñ[T]his Court developed each of these First Amendment principles in cases arising from 
earlier moral panics in which the government restricted speech for the very same 

purpose.ò  (p. 24)  

 

Censorship of the Past Is Prologue:  

 

¶ ñCongress declined to adopt a law regulating crime comic books in the 1950s because it 
recognized such a measure would be ótotally out of keeping with our basic American 

concepts of a free press operating in a free land for a free people.ô é  New York 

Governor Thomas Dewey likewise found that a state law banning such comics for minors 

would violate the First Amendment principles set forth in Winters v. New Yorké.  

However, if California persuades this Court to reverse such strict scrutiny, the resulting 

license for state censorship will be overwhelming.ò  (p. 28)  

 

¶ ñAllowing states to regulate video games based on óreasonableô legislative judgments 
about what constitutes óoffensive violenceô would be no different.  Judge Harry Edwards 
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of the United States Court of Appeals for the D.C. Circuit has accurately described any 

attempt to fashion a constitutionally sound standard for regulating fictional violence as a 

ójurisprudential quagmire.ôò  (p. 30)  

 

Petitioners Provide No Basis for Denigrating Childrens’ First Amendment Rights:  

 

¶ ñAs Judge Richard Posner wrote in an earlier case striking down video game restrictions, 
children have First Amendment rights, and ó[t]o shield children right up to the age of 18 

from exposure to violent descriptions and images would not only be quixotic, but 

deforming; it would leave them unequipped to cope with the world as we know it.ôò  (pp. 

34-35)  

 

 

 

 



70 

 

 THOMAS JEFFERSON CENTER FOR THE PROTECTION OF FREE EXPRESSION 

AND THE MEDIA INSTITUTE BRIEF:  

 

The Thomas Jefferson Center for the Protection of Free Expression is a nonprofit, nonpartisan 

organization that has as its sole mission the protection of free speech and press.  The Media 

Institute is an independent, nonprofit research organization that advocates a strong First 

Amendment, a competitive communications industry, and journalistic excellence.  (p. 1)  

 

 

ñPetitioners urge this Court to adopt an open-ended approach to First Amendment analysis: 

Rather than requiring the government prove that unwelcome speech falls within an 

established exception to free speech, courts should consider creating a new category of 

unprotected expression anytime government claims it has a rational basis for wanting to 

suppress speech. This Court rejected such an approach in Stevens and it should do so in this 

case.ò  (p. 3) 

 

 

Petitioners Advocate an Approach To Assessing Content-Based Restrictions on Speech that 

Was Specifically Rejected in United States v. Stevens:  

 

¶ ñPetitioners assert an historical basis for the unprotected status of video games directed 

toward minors containing ñoffensively violent material.ôé  This historical link, argue 

Petitioners, places the speech targeted by the California Act among the ówell-defined and 

narrowly limited classes of speech, the prevention and punishment of which have never 

been thought to raise any Constitutional problem.ôò  (p. 4) 

 

¶ ñIn making this argument, however, Petitioners confuse analogy to historical tradition 

with history itself. The primary evidence Petitioners claim demonstrates that access by 

minors to óoffensively violent materialò is among the ñcategories of speech that have 

been historically unprotectedô (Stevens, 130 S. Ct. at 1586), is an analogy to this Courtôs 

analysis in Ginsberg v. New York, 390 U.S. 629 (1968) (upholding restrictions on access 

by minors to obscene materials). Yet access by minors to expressive materials is not a 

category of speech.ò  (p. 5)  

 

¶ ñWhile it is true that Ginsberg recognizes that obscene materials in the hands of minors 

may not be obscene in the hands of adults, the fact remains that the speech at issue was 

obscenityïa category of speech deemed unprotected by American history and traditioné. 

Petitioners provide no valid evidence that access by minors to óoffensively violent 

materialsô is a category of speech that has been historically unprotected.ò  (p. 5)  
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The Court of Appeals Appropriately Limited the Ginsberg Standard to Sexual Imagery:  

 

¶ ñIn their brief, Petitioners make the extraordinary statement that óthis Court 

unequivocally held in Ginsberg v. New York é [that] states may properly restrict minorsô 

access to material that is fully protected as to adults.ôé In fact, Ginsberg makes no such 

sweeping pronouncement concerning the relative First Amendment rights of children and 

adults. Rather, the decision is explicitly limited to minorsô access to obscene materialséò  

(p. 7)  

 

¶ ñConsequently, the Circuits that have considered the issue have uniformly refused to 
apply Ginsberg in cases involving the regulation of violent materials.ò  (p. 8)  

 

¶ ñGinsberg dealt with ógirlieô magazines and other obscene materials that were easily seen 

by minorsé.  Such magazines may feature sexual content on the cover, allowing children 

to see the material simply by entering a store. Once a minor has purchased the material, it 

can be easily secreted within the home or viewed outside the home in the course of the 

minorôs ordinary daily activities. As such, an age-based restriction on purchasing obscene 

materials offers practical assistance to parents in prohibiting their children from viewing 

such items.ò  (p. 11)   

 

¶ ñIt is the rare circumstance that the same case could be made for the purchase of violent 

video games. Children cannot view the contents of a video game without a video game 

console or computer, the cost of which is in the hundreds of dollarsé. The video games 

themselves are also relatively expensive: Red Dead Redemption for example, retails for 

$55.99 on Amazon.comé. Most children do not have access to this amount of money 

without obtaining it from their parents or guardians. Those who do are typically much 

older and therefore, under the theory espoused by Petitioners, are less likely to suffer 

from the alleged harms caused by exposure to such material because they are closer to the 

age of majority.ò  (pp. 11-12)  

 

¶ ñEven when a minor has a game console and a copy of a video game, his ability to use 
them outside his parentsô knowledge or control is largely eliminated by constraints of 

time and space. Parents can confiscate games or consoles or use the parental controls 

built into game consoles to limit minorsô access to video games. Ultimately, parents have 

much greater ability to shield children from violent video games than from obscene 

sexual material.ò  (p. 12)  
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THE NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION BRIEF:  

 

ñ[T]he National Cable & Telecommunications Association (ñNCTAò) is the principal trade 

association representing the cable television industry in the United States. Its members include 

cable operators serving more than 90 percent of the nationôs cable television households as well 

as most widely viewed cable programmers.ò  (pp. 1-2) 

 

 

ñIf petitioners were to have their way, therefore, it appears that States would be free to 

regulate any form of speech that they deemed potentially harmful to minorsô emotional 

development, all without effective judicial supervision.  This is simply bad constitutional law. 

In the end, government restrictions on speech should remain the exception, not the rule, even 

where speech to minors is concerned.ò  (p. 23) 

 

 

California’s Law Would Eliminate Critical First Amendment Protections: 

 

¶ ñ[P]etitioners claim that States should have almost total latitude to ban speech to minors 

merely by ófindingô that the speech would be potentially harmful to their ñóethical and 

moral development.ôò Petrs Br. 30, quoting Ginsberg, 390 U.S. at 641. That standard 

would make government censorship of speech to minors presumptively lawful rather than 

the other way around.ò  (p. 4)  

 

¶ ñSuch government control over speech might be tolerable if it were obvious that 

governments rarely overreached in regulating speech to minors. But that is not the case. 

Indeed, some of this Courtôs best-known decisions involve unconstitutional state at-

tempts to dictate what minors ï often school children ï say and hear.ò  (p. 5)  

 

¶ ñPetitioners argue that this Court should adopt a new constitutional doctrine allowing 

States to prohibit communication of speech to minors, based on its content, óso long as it 

[is] not irrational for the . . . legislature to determine that exposure to the material . . . is 

harmful to minors.ôé  But this borrowed, excessively forgiving standard has no place in 

general First Amendment law.ò  (p. 8)  

 

California’s Proposed Standard Would Eliminate Critical Parts of Proper First 

Amendment Scrutiny:  

 

¶ ñThe first problem with petitionersô proposed compelling-interest-plus-rational-belief 

standard is that the very reason for its existence ï to allow government to regulate speech 

without meaningful oversight ï is contrary to core First Amendment principles. This 
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Court has made clear that, ó[a]s a general matter, the First Amendment means that 

government has no power to restrict expression because of its message, its ideas, its 

subject matter, or its content.ôò  (p. 9)  

 

¶ ñThe fundamental rule, therefore, is that government attempts to control speech are 

inherently suspect. óWhen the Government seeks to restrict speech based on its content, 

the usual presumption of constitutionality afforded congressional enactments is 

reversed.ôò  (p. 10)   

 

¶ ñIt thus would significantly lessen First Amendment protections if, once a significant 

government interest had been invoked, the Court were to dispense with careful scrutiny 

of laws limiting speech, employing little more than a rational-basis test applied to a 

subcategory of speech (speech to minors). This Court has emphasized that the rational-

basis test óis not a license for courts to judge the wisdom, fairness, or logic of legislative 

choices.ôò  (p. 14)  

 

¶ ñThis case provides a ready example of the potential problem. Although extremely 
violent video games may be offensive to many people, the fact that speech is offensive 

does not mean, by itself, that it has a harmful effect on those who hear it. Yet, when put 

to the test of demonstrating that violent video games actually cause cognizable harm to 

minors, petitioners were unable to show anything more than a general correlation 

between violent video games and some aggressive behavior.ò  (p. 16)   

 

¶ ñ[T]here is little sound authority for permitting States to control speech to minors, based 

on nothing more than their rational belief that it would be best for minors if they did so.ò  

(p. 30)  
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ID SOFTWARE LLC BRIEF:  

 

Id Software LLC (ñId Softwareò) is a limited liability corporation organized under the laws of 

Delaware.1 It has been recognized as a pioneer in the creation and development of video games. 

Id Software has also been active in explaining why the First Amendment protects video games as 

much as any other artistic medium.  (p. 1)  

 

 

 

ñ[T]he First Amendment does not allow people to assuage their anxiety ï even acute 

anxiety ï by suppressing the expressive rights of others. As this Court has noted, the First 

Amendment precludes even a majority from deciding for everyone else what is palatable or 

correct as a normative matter.ò  (p. 24) 

 

 

Video Games Are a Projection of Traditional Media and Are as Expressive as Other Forms 

of Art: 

 

¶ ñAs a matter of content and form, video games are a projection of such traditional media 

as literature and film, both of which the First Amendment protects in full. In fact, the 

themes on which video games rely are staples of fiction.ò  (p. 4)  

 

¶ ñA game can be every bit as expressive as any other work of art. In addition, to seek to 

deny protection to video games because of their interactivity mistakes a virtue for a flaw. 

As more than one court has recognized, expression is enhanced by interactivity.ò  (pp. 5-

6)  

 

Video Games Have the Same Claim to Constitutional Protection as Traditional Forms of 

Creative Expression: 

 

¶ ñNo legislature subject to the First Amendment could prohibit a minor from purchasing a 
copy of the Iliad. After all, the Iliad is a bedrock of western civilization and a staple of 

many a curriculum. But the Iliad ï actually read ï is not a polite book. People die 

horrible deaths in this epic, after they have cooperated with their killers, after they have 

begged for mercy, after we have learned about their loving families.ò  (p. 6)  

 

¶ ñIn their current state, video games bear many of the same formal qualities as books and 

film, including attention to plot, characters, dialogue and setting.  With these qualities in 

mind, the authors of a video game create narrative parameters in a fictional world to 

reflect their vision, and the player navigates through the game in relation to these 

parameters. As with other artistic media, a successful video game creates for the player a 

rhythm through the story it tells, using both visual and aural tableaux, including such 

facets as animated figures, props, architecture, landscape, narration and music. And, like 

other narrative forms of art, including polyphonic music, video games draw a thematic 

arc from exposition to climax and denouement.ò  (p. 9)  
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¶ ñConsider the following description of one of Id Softwareôs most famous titles, Doom, 

where the hero (i.e., player) navigates through a surreal, dangerous world in the hope of 

understanding why an experiment has gone awry:  

 

Doom . . . comprises environments filled with realistic details, details that flesh 

out laboratories, torture rooms, infernal landscapes, and military installations. 

Such visual details are accompanied by sound effects that include background 

music, the alienmonstersô cries of attack, and groans of pain coming from the 

heroôs aching body. The result is an atmosphere of suspense, action, horror, and 

grueling tension. The movements of the hero further enhance the playerôs 

convincing experience of the alien world. 

 

Angela Ndalianis, Neo-Baroque Aesthetics and Contemporary Entertainment 100 (2004) 

(Ndalianis).ò  (pp. 9-10)  

 

¶ ñId Softwareôs Doom was later made into a film starring Dwayne óThe Rockô Johnson.ò  

(p. 11)  

 

 

The Court Should Confirm that the First Amendment Protects Video Games as Much as 

Any Other Artistic Medium:  

 

¶ ñThis Court should confirm that the First Amendment applies as much to video games as 

it does to books, film, graphic novels and polyphonic music ï artistic media with which it 

shares many characteristics. Among other things, therefore, this Court should confirm 

that the category of óvariable obscenityô under Ginsberg v. New York is limited to 

sexually explicit speech, for the reasons given above.ò  (pp. 18-19)  

 

¶ ñThis being the case, California has no more authority to ask whether a video game 
ólack[s] serious literary, artistic, political, or scientific value for minorsô than it has to ask 

the same question about a filmé.  The First Amendment would not turn its back on a bad 

film ï complete with bad acting, bad dialogue, bad sets, and a bad score. As the members 

of this Court are no doubt aware, such films exist.ò  (p. 19)  

 

Video Games’ Distinctive Characteristics Do Not Exclude Them from Full Constitutional 

Protection: 

 

¶ ñNo aspect of video games as a distinct medium undermines their claim to full protection. 

Their status as games, for example, is irrelevant.  óDungeons and Dragonsô is a game, but 

at least one court has properly recognized it as a form of expression entitled to 

constitutional protection.ò  (pp. 19-20)  

 

¶ ñNor is video gamesô status as interactive a reason to deny them full protection. For one 

thing, with the advent of the DVD, film is no longer necessarily passive. A viewer may 
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choose to watch the same scene many times in a row, or skip scenes he or she does not 

like.ò  (p. 20)  

 

¶ ñIn sum, video games make a powerful contribution to the world of art and expression, 

and this Court should confirm that they lie fully within the protective scope of the First 

Amendment.ò  (p. 25) 
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ENTERTAINMENT CONSUMERS ASSOCIATION, COMPETITIVE ENTERPRISE 

INSTITUTE, CONSUMER ACTION, CONSUMER FEDERATION OF AMERICA, 

PUBLIC KNOWLEDGE AND STUDENTS FOR FREE CULTURE BRIEF:  

 

The Entertainment Consumers Association (ñECAò) is a nonprofit membership organization 

that represents consumers of interactive electronic entertainment, including video games.  

Competitive Enterprise Institute (ñCEIò) is a public interest organization dedicated to 

advancing limited government and individual liberty.  Consumer Action (ñCAò) is a nonprofit 

organization that focuses on advancing consumer interests and pro-consumer issues and 

behavior.   Consumer Federation of America (ñCFAò) is an association of nearly 300 nonprofit 

consumer organizations.  Public Knowledge (ñPKò) is a nonprofit public interest organization 

devoted to protecting culture, and focused on the intersection of intellectual property and 

technology.   Students for Free Culture (ñSFCò) is an international chapter based student 

organization that promotes the public interest in intellectual property policy.   

 

¶ ñAs technology evolves, consumers are becoming more and more concerned with the 

governmentôs role in regulating access to innovative media.  In particular, consumers of 

video games are becoming increasingly worried about their freedom to access and play 

video games.  As demonstrated by a recent online petition, consumers consider 

experiencing a video game to be no different than reading a book, listening to music, 

seeing a movie or attending a play; they expect video games to be subject to First 

Amendment protections like any of these other forms of expression.ò  (p. 3)  

 

¶ ñYet California and other states have enacted legislation ï and politicians and advocacy 

groups are pressing for legislation in other states ï that would restrict consumersô access 

to games that state officials personally find objectionable.ò  (p. 4)   

 

¶ ñIf upheld, the California Act will not only adversely affect amici and the rights of their 

members in California, but also the rights of their members in the eleven other states 

supporting California before this Court, as well as the rights of their members in other 

states that will undoubtedly be pressured to follow suit.ò  (p. 4)  

 

¶ ñ[P]arents have been using the ESRB system for over a decade, and have come to rely on 
it.  If upheld, the Act is likely to disrupt well-developed consumer expectations and cause 

customer confusion.ò  (p. 33)   
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FUTURE OF MUSIC COALITION, NATIONAL ASSOCIATION OF MEDIA ARTS & 

CULTURE & FRACTURED ATLAS BRIEF:  

 

The Future of Music Coalition (ñFMCò) is a national nonprofit organization that works to 

ensure a diverse musical culture in which artists flourish and receive fair compensation for their 

work, and in which fans can find the music they want.  National Association of Media Arts and 

Culture (ñNAMACò) exists to create a national organization that would provide support services 

to its media arts organization members, and advocate for the field as a whole.  Fractured Atlas 

is a non-profit organization that serves a national community of artists and arts organizations. 

  

There Is a Thin Line Between Video Games and Other Media Content – If California’s 

Law Is Upheld, Other Media Forms Could Be Impacted and Other States Could Pass a 

Quagmire of Laws that Could Affect a Range of Artists: 

 

¶ ñThe groups represented in this brief understand that the California statute applies at this 

time only to video games, and not to artists and musicians working in other media. Yet 

Arts and Music Amici recognize, as the Court must as well, that there is a thin line indeed 

between video games and other media content.ò  (p. 10)   

 

¶ ñFor example, the music industry has struggled with issues regarding the labeling of 

musical content based on definitions of the suitability of its lyrics. Were the California 

statute upheld, it is possible to envision a scenario in which certain live performances by 

musicians, dance, or theatre organizations are unduly restricted.ò  (p. 10)  

 

¶ ñIf upheld, the California statute (or similar laws) could lead to a landscape in which 50 
different states apply statutes defining óviolentô speech in 50 different ways. Any 

legislative solution to harmonize standards may result in an extremely broad new 

category of restricted speech.ò  (p. 10)  

 

¶ ñMore pressing is the concern that the adoption of state statutes governing depictions and 
descriptions of violence could create a slippery slope in which, for example, a local 

theatre company might halt production of a play for fear of exceeding limits on the 

ódistributionô of certain imagery and language to minors.ò  (p. 10) 

 

¶ ñPresently, the most attractive new market for artists and content providers is the digital 

realm. A statute pinned to distribution of physical copies of a work, and which does not 

acknowledge or account for the inherent differences between such physical distribution 

and online distribution across all market platforms, could quash the distribution 

opportunities for and even chill the production of original creative works, stifling 

innovative online business models in the process.ò  (p. 11)   

 

¶ ñIf such a statute imposes penalties on brick and mortar distributors, would the same 

penalties apply to online creators and distributors for products not amenable to any 

physical labeling? The answer to that question is unclear.ò  (p. 11)  
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¶ ñThe musicians and independent music labels, filmmakers, writers, and arts and service 

organizations that make up todayôs creative community all depend on the Internet to 

conduct business and contribute to the rich tapestry that is American arts and culture.ò  

(p. 11)  

 

¶ ñAs the digital marketplace matures, it is essential not to prevent growth through 

restrictive legislation and vague restrictions on speech.ò  (p. 11)  

 

Artists Today Are as Likely as Not To Serve as Distributors, and Are Ill-Positioned To 

Parse Language that Perplexes Even Appellate Advocates and Judges:  
 

¶ ñArtists can more or less instantaneously create and distribute their works today, but 

vague statutes such as the invalidated California prohibition at issue here would chill 

expressive activity and curtail lawful speech.ò  (p. 26)   

 

¶ ñLaws prohibiting the distribution to minors of violent video games, if upheld, would 

lead inexorably to the enactment of new statutes prohibiting violent depictions or 

descriptions in other artistic media.ò  (p. 26)  

 

¶ ñIndependent artists now work quite often without the need, desire, or ability to consult 

with record labels, film studios, or publishing houses that might provide agents and 

lawyers devoted to the study of such proscriptions.ò  (p. 26) 
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FIRST AMENDMENT COALITION: 

 

The First Amendment Coalition is a nonprofit organization that is dedicated to freedom of 

expression, resisting censorship of all kinds, and to promotion of the ópeopleôs right to knowô 

about their government so that they may hold it accountable. 

 

¶ ñ[T]his Court recently reaffirmed the Brandenburg test, adding further that ó[t]he 

government may not prohibit speech because it increases the chance an unlawful act will 

be committed ñat some indefinite future time.òôò  (p. 4)  

 

¶ ñPetitioners cannot satisfy any part of the Brandenburg test. They present no evidence or 

argument that any video games are ódirected toô inciting óimminentô violence or other 

lawless action. Nor do Petitioners have support for the notion that such action is ólikelyô 

to occur.ò  (p. 5)  

 

¶ ñPetitionersô position is a throwback to Gitlow v. New York, 268 U.S. 652, 671 (1925), 

where the Court held that, because the defendantôs speech was proscribed by statute, the 

imminence or likelihood of harm was irrelevant under the First Amendment. That is no 

longer the law, and has not been for nearly half a century. As it has for the last 40 years, 

the Brandenburg test covers the field.ò  (p. 5)    

 

¶ ñFor this Court to decide in Petitionersô favor it would have to narrow Brandenburg, 

create a heretofore unrecognized exception to that 41-year-old case, and reject the 

conclusions of every federal district and appellate court to have evaluated the 

constitutionality of restrictions on the content of video games.ò  (p. 6) 

 

¶ ñIt would have to make a categorical exception to the First Amendment for minors in the 

field of violent speech. That is something this Court has never done, and should not do 

now.ò  (p. 6) 

 

 


